No. 2ADO 
IN THE 


United States Circuit Court of Appeals 


NINTH CIRCUIT 


pe COY 
j Complainant, 


VS. 
fae TITLE GUARANTEE & TRUST COMPANY, 
a corporation, J. THORBURN ROSS, GEORGE H. 
moi, fb. f. BURKHART, JNO. E. AITCHISON 
and F. M. WARREN, 
Defendants, 
MULTNOMAH COUNTY, OREGON, et al 
Intervenors, Respondents, 


few. HOWARD, Jr., Receiver, 
Appellant. 


Appeal from the District Court of the United 
States for the District of Oregon. 


TRANSCRIPT OF RECORD. 


Sn 


No. 


IN THE 


_ United States Circuit Court of Appeals 


NINTH CIRCUIT 


INE COY, 

Complainant, 
VS. 

THE TITLE GUARANTEE & TRUST COMPANY, 
a corporation, J. THORBURN ROSS, GEORGE H. 
Helle. -- BURKHART, JNO, BeAlrCcHison 
and F. M. WARREN, 

Defendants, 

MULTNOMAH COUNTY, OREGON, et al 

Intervenors, Respondents, 

R. S. HOWARD, Jr., Receiver, 

Appellant. 


Appeal from the District Court of the United 
States for the District of Oregon. 


TRANSCRIPT OF RECORD. 


IN THE 


United States Circuit Court of Appeals 


NINTH CIRCUIT 


N. COY, 


Complainant, 
VS. 
THE TITLE GUARANTEE & TRUST COMPANY, 
a corporation, J. THORBURN ROSS, GEORGE H. 
HILL, T. T. BURKHART, JNO. FE. AITCHISON 


and F. M. WARREN, 
Defendants, 


MULTNOMAH COUNTY, OREGON, et al 


Intervenors, Respondents, 


R. 8. HOWARD, Jr., Receiver, 
Appellant. 


Names and Addresses of Attorneys 
upon this Appeal: 


For Appellant: 
VV Ca bristol: Wilcox Bldg., Portland, Oregon 


For Respondents: 


Emmons & Webster, 
Chamber Commerce, Portland, Oregon 


W.H. Evans, District Attorney, Portland, Oregon 


INDEX 


pampearamee of Defendamts......)24eeeaes..-.- 1} 
Answer of Receiver to Petition in Intervention.. 16 
Answer of Receiver to Petition of W. H. Evans.. 30 


eyopeal—Petition forsee... ... ae. . ae... 166 
Aippeal—@rder Allowing’... .25................ 169 
popeal—ieotice of gave. oe... we... ..-.. 171 
Pessionmiemis: of Braga. ......00...-..........: 173 
Eopeal——womd Of). 2... .. . . ame... eee 192 
Pyepe2l|—@iratiomgon ..........08,...55..-...- 196 
Pealkot Cammplaint .. .uesn. ... sss eee ce l 
festa ONMAIPedl 2... coms... less. 192 
amplaine—Bill of ............. See. oe 1 
mourt—leetition of .............. 09 ees m,, 43 
ratiOn Om Appeal .........:.+ s,m a oe 196 
Mieniese@ermicate «uu... . .. Aon eee 193 
Defendants—Appearance of .................. 11 
Demurrer to Answer to Petition in Intervention. . .4!] 
Ieor—Assignments of ...#e................. gs 
ci: ie, oo... ee zy 


Intervention by Multnomah County—Petition in. 13 
Intervention by Multnomah County—Petition in. 24 


le@ement Order (.......... 7M ..0...s.4:- ms 
Neves of Appeall..........28 i re 171 
OO ommoOnmean tem@ourt . o,f usa oc. . eee ee a: 43 
Orncenr—lmdiement ... 2.15. -4o0 ee ee 73 


Onder AliawinoeAppeal ..c020eee.......eeeoe. 169 


INDEX 


Page 
Order to Reproduce Testimony... ..- =e 195 
Order Certifying Up Original Exhibits .......... 198 


Petition in Intervention by Multnomah County .. 13 
Petition in Intervention by Multnomah County... 24 
Petition in Intervention—Answer of Receiver to.. 16 
Petition of W. H. Evans—Answer of Receiver to.. 30 
Petition in Intervention—Demurrer to Answer to, 41 


Petition for Rehearing). ae en 51 
Petition for Appeal...) 22 ee... ae 166 
Rehearinge—Petition for 226)... ee ey 
Mestimony ............———— re, an 1S 


Testimony—Order to Reproduce ............... 195 


In the District Court of the United States for the 
District of Oregon. 


Be it Remembered, that on the 6 day of November, 
1907, there was duly filed in the District Court of 
the United States for the District of Oregon, a 
Bill of Complaint in words and figures as fol- 


lows, to wit: 
[ Bill of Complaint. | 


In the Circuit Court of the United States for the 
District of Oregon. 


heaGCOY 
Complainant, 
VS. 


ee TER "GUARANTEE & FROST Cove 
PANY, a Corporation, |: BHORBURN 
R@ss, GEORGE H. HILL BURRS 
Hak], JOHN E. AIT@HISOR nid]! ie 


WARREN, 
Defendants. 


The Bill of Complaint of the Complainant, N. Coy, 
a citizen and resident of the State of Massachusetts, 
against the defendants above named, The Title Guar- 
antee & Trust Company, a corporation, J. Thorburn 
Ross, George H. Hill, T. T. Burkhart, John E. Aitch- 
ison and F. M. Warren, citizens and residents of the 
State of Oregon. 

To the Judges of the Circuit Court of the United 
States tor the Wistrict of Orecon: 

The complainant above named, N. Coy, complain- 
ing on behalf of himself and of all other stockhold- 
ers and creditors of the Defendant corporation, The 
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Title Guarantee & Trust Company, similarly situated 
who shall in due time appear and seek relief and pay 
and contribute to the expenses of this suit, brings this 
his Bill of Complaint against the Defendants above 
named, The Title Guarantee & Trust Company, J. 
Thorburn Ross, George H. Hill, 2 T. Bian 
John E. Aitchison and F. M. Warren, and thereupon 
and as and for such Bill your Orator, the said Com- 
plainant, now shows and alleges: 

That your Orator is now and has been for many 
years past a citizen and residenttot the State on Mae= 
sachusetts; that the Defendant, The Title Guarantee 
& Trust Company, is a corporation duly incorporated 
and organized under the laws of the State of Oregon 
and has been Stich a corporation for more thamecer 
years last past and is a citizen and resident of the 
State of Oregon, and the Defendants, J. Thorburn 
Ross, George H. Hill, T. T. Burkhart, John FE. Aitch- 
isomand FNM. Warren arcerci amdeallvot thenmentre 
zeits @i the State of Oregon amd resislents therent. 

IT, 

Phat the defendant, lies Ditte Gitmamiree cm | pues 
Company, has been ever since the Incorporation and 
organization thereof and for more than ten vears last 
past, a banking corporation existing under the laws 
of the State of Oregon, engaged in and conducting a 
banking business in the City of Portland, receiving 
deposits, making loans, acting in various fiduciary 
capacities and transacting business usually appertain- 
ing to banks, banking and trust corporations, includ- 


ing in its said business the owning, conducting, oper- 
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ating and maintaining safety deposit vaults and boxes 
amideabstracts of title; That the Defendants, J. 1 hor- 
bun Roses Georce ft. Hall, T. 7. Bitieliart, folie: 
Aitchison and F. M. Warren are and have been for 
some time past directors of the Defendant corpora- 
tion and are stockholders therein and hold, own and 
control a very large proportion of the stock of said 
dime litleeGuarantee S Trust Conipany, and said 
Defendants have been and still are conducting and 
managing the business of said banking corporation; 
that the said corporation has, owns, and possesses as- 
sets and property consisting of bonds, notes, cash, 
real estate, mortgages, bank fixtures, abstracts and 
chains of title, safety deposit boxes and vaults and 
other properties, including the lease of the premises 
occupied by said banking corporation in the City of 
feraland, of the value of about $2,500)00000: That 
said Defendant corporation at this time is indebted to 
various persons, firms, corporations and banks and 
has liabilities outstanding against it as follows: 


Demand deposit, aggregating the sum of 


SO t OM eeacUst .. - TRUE... hee. tee $ 1,130,000.00 
Savings deposits due and payable on 60 

demos demand, about .2.........4.....278es 410,000.00 
diimie certificates of deposit, abot... 175,000.00 


Demand certificates of deposit, about..... 315,000.00 
Moneys due various banks and banking 
iMiStitMNoSyRIOUE ............ eee... 610,000.00 
Making a total indebtedness and liabil- 
ity of said Defendant corporation of 


CUNT CHON NET cts ita 2 chen, ovine Dne ns 2,640,000.00 
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That of the property and assets of said bank at the 
time of the commencement of this suit there was in 
cash in the possession of said Defendant bank only 
an inconsiderable sum, the precise amount your Ora- 
tor could not learn, available for the payment to de- 
positors of the moneys due them and subject to be called 
for and for the payment of the other habilities of said 
bank and to enable it to conduct and transact its cur- 
rent busitvess; that the capital stock of said) compende 
tion is $250,000.00, the whole of which amounting to 
$250,000.00 has been subscribed and paid for. 

de, 

Your Orator further alleges that he is now and has 
been tor some time prior to) the commicncempenmen 
this suit a stockholder of the Defendant bank owning 
and holding 592 shares of the capital stock thereof. 

| Ove 

Your Orator turther alleces taateeretne taiiinnes 
of said Defendant bank there is due and payable on 
demand to depositors and other creditors of said bank 
the sum of $1,500,000 and over: that the business of 
said banking corporation has been continued up to 
the present time, but owing to the feverish condi- 
tion of the financial world and the unrest and uncer- 
tainty which has largely developed within the past 
few weeks, large demands of the moneys kept in re- 
serve by the Defendant bank for the purpose of meet- 
ing the requirements of its depositors and paying the 
habilities of the Defendant bank have been withdrawn 
from said bank and said Defendant bank has not now 


sufficient cash, other resources assets or available 
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means, nor can it obtain the same, with which to con- 
tinue its business or to liquidate its said indebtedness 
and meet the obligations from time to time required 
to be met in the ordinary course of its business. 

Mours@rator further alleees that beeanse ovine 
disordered condition of the times and the stringency 
in the money market and a lack of confidence in prop- 
ertv values, the selling value or the amount that could 
be realized upon the securities and assets of the De- 
fendant bank has largely depreciated. 

Ve 

Your Orator further alleges that late Monday after- 
noon or evening, October 28th, 1907, by reason of the 
conditions hereinbefore recited, the Governor of Ore- 
gon declared a legal holiday for five days and again, 
at the expiration of said period has declared another 
holiday and at the present time no business can be 
transacted by the Defendant bank. 

Your Orator further alleges that owing to the pres- 
ent condition of aifairs the directors and officers of 
the Defendant, The Title Guarantee & Trust Com- 
pany, all of whom are Defendants to this suit, have 
concluded and determined that said bank is unable 
to continue its business and that said bank cannot re- 
open its doors and said directors and officers of the 
Defendant bank are unwilling to longer continue in 
the control and management and conduct of said De- 
fendant bank, and your Orator avers the fact to be 
that said Defendant bank cannot safely continue or 
attempt to continue its said business for want of suf- 
ficient money and available resources so to do. 


6 CON OS 
WAG 


Your Orator alleges that at the time of wiemee mie 
mencement of this suit and just prior thereto, the De- 
fendant banking corporation aforesaid was and it 1s 
now seriously embarrassed and in straitened circum- 
stances, and is unable to carry on and continue its 
business and finds itself without adequate funds to 
pay its depositors the moneys due them and de- 
manded, and a large number of actions and suits by 
attachment and otherwise are about to be commenced 
and prosecuted by various and numerous depositors 
and creditors of the Defendant bank; that the re- 
sources and assets of said Defendant bank are insuf- 
ficient according to tie presene  valmarion Bedereor 
largely the result of existing financial conditions, to 
pay off and discharge the obligations and liabilities of 
theserendant bamle 

That if the property and assets of the Defendant 
bank remain in the possession of said Defendant bank 
aid subject to Seizure amd levy tinder att.climacimmess: 
the depositors and creditors of said bank upon their 
several claims, a general demoralization of the affairs 
and property of the Defendant bank will result there- 
from, the property and assets of the Defendant bank 
largely dissipated and wasted in expensive litigation 
with its attendant costs and expenses; that much vex- 
atious litigation against said Defendant Bank has 
been threatened and such threatened litigation will be 
accompanied by attachments and seizures which will 
give to those depositors and creditors prosecuting 
such litigation an undue and unfair advantage over 
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other depositors and creditors of the Defendant bank 
who are unable to or do not see fit to harrass and 
embarrass the Defendant corporation with such liti- 
gation, and some of the depositors and creditors of 
said bank might realize upon their said claims and a 
great majority in number and amount of the depos- 
itors and creditors of said Defendant bank would 
thereby wholly lose their claims and demands against 
said Defendant bank and nothing be realized by them 
eereon. 

That the prosecution of such attachment suit and 
litigation threatened will tend largely to dissipate the 
@eccts of said Weiendant bank, prevent an ewem aml 
ratable division among the depositors and creditors of 
said bank of the assets thereof and will cause great 
loss to such depositors and creditors. 

That the condition of the said Defendant bank 1s 
such that the winding up of said corporation and the 
division of its assets along the creditors of said De- 
fendant bank is necessary. 

iit ies impracticable for the Deftemdamimconpora- 
tion to make a general assignment for the equal bene- 
fmamor its creditors under the provisions or the een- 
em! assignment lawws of the State of Oregon ior the 
reason that the bond required of the assignees will be 
wety large one and difficult to procure and for the 
iMinmwer reason tliat the assets onthe saidibaik camimot 
be as well or as satisfactorily protected, conserved and 
distributed among the parties entitled thereto as can 
be done by a receiver appointed by this honorable 


court. 
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Your Orator further alleges that if said property 
and assets of the said Defendant bank were taken 
possession of and conserved under the order and di- 
rection of this honorable Court, and a receiver ap- 
pointed by this Court to take charge of said property 
and assets and convert the same into cash and dis- 
tribute the same pro rata among the depositors and 
creditors of said Defendant a large portion, if not the 
entire amount of the total indebtedness and Habilities 
of said Defendant bank will be paid to said depositors 
and creditors; that the bulk of the property and assets 
of the Defendant banking corporation including mon- 
eys on hand, bonds, bills receivable and other prop- 
erty and assets constitute a special fund out of which 
the depositors of said) Wines UitlesGtiantee i aulaiton 
Company are entitled to satisfaction of their demands; 
that the appointment of a receiver to take charge of 
and protect the property and asseis of thie Detendamt 
corporation and convert the same into cash and dis- 
tribute the same among the depositors and creditors 
of said Defendant bank according te their respective 
interests therein is necessary and advisable and the 
only way to prevent the institution and prosecution of 
many suits and actions against the Defendant bank 
and by means of which a race of diligence between the 
depositors and creditors can be avoided, a large 
amount of costs and expense incident upon such liti- 
eation obviated, and the destruction and dissipation of 
the property of said bankgprevented. i hat unless tims 


honorable Court in the exercise of its equitv powers 
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shall interfere and protect and preserve the property 
and assets of the Defendant bank and appoint a re- 
ceiver who shall take possession of the same and han- 
dle and dispose of the property and assets of said 
Werendant bank under the direction of the*Court and 
decree a distribution of the proceeds thereof as equity 
shall require the said property and assets will be in 
great danger of destruction and dissipation and most 
Pietiie Cheaters and depositors of said) Wetlendant 
bak wall®be unable to reahze upon amy part of their 
claims and demands. 
WaT. 

That the matter in controversy in this suit exceeds 
the sum and value of $2000.00, exclusive cf interest 
and costs. 

EY CONSIDERATION WHERE OM and tor as 
much as your Orator is remedyless in the premises at 
and by the strict rules of common law and is reliev- 
able onlyam a court of equity where matters of this 
nature are properly cognizable and relievable, to the 
em@ethererore that said Defendants may appean aud 
answer all and singular the matters and things here- 
fiberore set forth and complained of but not om oath, 
the answer under oath being waived by your Orator, 
may it please your Honors to grant unto your Orator 
Mie relict herein prayed for, viz: a decree of this hon- 
Orable Court requiring the Defendants and each of 
them to answer the allegations and charges herein 
mace; tham this Court in the exercise of its equity 
powers take possession of the property and assets of 
said Defendant, The Tithe Guarantee & Trust Com- 
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pany, and appoint a receiver herein to protect and 
conserve and manage the assets of said banking cor- 
poration, acting under the orders and direction of this 
honorable Court to the end that there may be collected 
and converted into cash the property and assets of the 
Defendant corporation and that this Court will cause 
the same to be distributed pro rata among the depos- 
itors and creditors of said Defendant corporation, or 
accrding to the interests that they may have therein; 
that your Orator and all persons who may make them- 
selves parties to this suit and contribute to the ex- 
penses of maintaining and prosecuting the same, be 
eranted the relief or decreed payment of the moneys 
due them as depositors and creditors out of the prop- 
erty and assets of the Defendant bank; That the De- 
fendants and each of them and the officers, agents 
and employees ot the Wetendamt corporation he en- 
joined and restrained from making any disposition of 
or interfering with the property and assets of the said 
corporation and that the Court award your Orator 
and all others making themselves parties hereto such 
other and further relief 1s may ented pnopes 
ina Court of Equity. 

May it please your Honors to grant unto vour 
Orator a writ of subpoena to be directed to said De- 
fendants, and each of them, commanding them and 
each of them at a ceria tiieamdeindercentaim pene 
alty therein to appear before this honorable Court and 
then and there full, true, direct and perfect answer make, 
but not on oath, to all and singular the premises and 


further to stand amd periemin) ancdweisey scl niir tines 
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order, direction and decree therein as to this honorable 
Court shall seem agreeable to equity and good con- 
science. 
DOLPRH, MALUORY SiMe Ni ae ak TIN: 
Solicitors for Complainant. 
District of Oregon, ss: 

I, Joseph Simon, being first duly sworn, say on oath 
that I am one of the attorneys for the Complainant 
in the above entitled suit; that I have read the forego- 
ing Bill of Complaint and know the contents thereof, 
and that the facts therein contained are true as | 


verily believe. 
Joseph Simon. 


Sebscriped andisworn to before me thismes day 
of November, 1907. 
(See) Chester V. Dolph, 


Notary Public for Oregon. 


[Endorsed]: Bill of Complaint. Filed November 


6, 1907. 
J. A. SLADDEN, 


Clerk. 


And afterwards, to wit, on the 6 day of November, 
1907, there was duly filed in said Court, an Ap- 
pearance, in words and figures as follows, to wit: 


[ Appearance of Defendants. | 
In the Circuit Court of the United States for the 
District of Oregon. 


me COY, 
ein ttt. 


Vs. 


12 COM DS, 


THE TITLE GUARANTEE ge TRUST S@eme 
PANY, a Gorporationy |. THORN 
ROSS, GEORGE H. HILL, T. To iieai-- 
HART, JOHN EE. Alt Chis OM ance 
WARREN, 


Defendants. 


We, the undersigned, Defendants in the above en- 
titled suit hereby acknowledge due and personal serv- 
ice upon us, and each of us, of the Bill of Complaint in 
the above entitled suit, and the subpoena issued in 
pursuance thereof by delivery to each of us of a duly 
certified copy of said Bill of Complaint and subpoena 
at Portland in the District of Oregon on this 6th day 
of November, 1907. 

We also enter Our appeatamec ie mirsesit inc oine 
sent to the application of the Complainant for the ap- 
pointment of a Receiver as prayed for in the said Bill 
of Complaint. 

The PitleGuaranteax lricm@oy 
By J. Thorburn Ross, President. 
J. Thorburn Ross 
Georce Gl iil 
TP 1, Jetavels nari 
Win. A. Munley 
Attorney for all of said defend- 
anceexcept Fy Warren, 


{Endorsed|: Appearance of Defendants. Filed 
Nov. 6, 1907. 
joes SU DIB IS INE 
Glen. 
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Puad afterwards, to wit, on tlre 2Zotday oe: july, 1013, 
there was duly filed in said Court, a Petition in 
Intervention, in words and figures as follows, to 


wit: 
[ Petition in Intervention by Multnomah County 


et al. | 


In the District Court of the United States for the 
District of Oregon, Ninth Judicial Circuit 
In Equity. 


RECO Y, 
Complainant, 
Vs. 
moe PiviLlE GUARANTEE & GRvs)t Cone 
RAINY, 2 “Corporation; 2 eres ele 
ROSS, GEORGE HH. Veils 0p ce 
Paki OrN FE All Gli SG Gnd seen le 
Ween RIN, 
Defendants. 


In the Matter of the Insolvency and Receivership 

emene litle Gharancee & Trust Company, 
Nome 209: 

Intervention of the County of Multnomah, Oregon, 
ama R. Lo Stevens, Sheriti and exeoiicio tax Col- 
lector for Multnomah County, Oregon. 

Now comes the County of Multnomah, Oregon, and 
R. L. Stevens, Sheriff and ex-officio Tax Collector 
for Multnomah County, Oregon, by their attorneys 
and respectfully represent to this honorable Court 
that they have an interest in and a preferred claim and 
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lien upon all the property and funds in the possession 
and under the control of the receiver herein, and pray 
that they, and each of them may be allowed to inter- 
vene in and become parties to the above entitled cause, 
and for cause of intervention your petitioners respect- 
fully represent: ; 

If. 

That said petitioner, Multnomah County, Oregon, 
is and at all the times hereinafter mentioned was, a 
quasi-municipal corporation organized and _ existing 
under the laws of the State of Oregon as a political 
division and county thereof, and the said petitioner, R. 
L. Stevens is and at all the times hereinafter men- 
tioned was the duly elected, qualified and acting Sher- 
iff and ex-officio Tax Collector of and for said County 
of Multnomah. 

II. 

That on the 6th day of November, 1907, a receiver 
was duly and regularly appointed by this court to 
take charge of all the property, real, personal and 
mixed, of the above named Title Guarantee & Trust 
Company, and said receiver immediately thereafter 
duly qualified and entered upon the discharge of his 
duties as such receiver and thereupon took possession 
of all of said property and ever since has been and still 
continues in the possession and charge of said prop- 
eChiy? 

Lie 

That for the years 1907, 1908, 1909 and 1910 taxes 
were duly and regularly assessed and levied for the 
support of the government of this State including 
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taxes levied for said county, municipal and other pur- 
poses upon and against the personal property so held 
and in the charge of said receiver under the direction 
of this court, but such taxes, with the exception of 
those assessed and levied for the year 1907, have not 
been paid; that the taxes remaining unpaid at this 
time, together with the legal penalty and _ interest 
thereon by reason of the delinquency in the payment 
thereof are as follows: 


io mpmnbe Mm yccmOS. .............-2-.-...001-..00 $1,890.80 

imemetiie veat 1909)... 993.50 

Pomme eat VOLO oui... eee ee 1,104.75 
IV. 


That said taxes, together with interest and penalty 
thereon, amounting at this time to the sum of $3,- 
989.05, are a first and prior lien and claim upon all 
of the property in the hands of said receiver. 

WHEREFORE your petitioners pray that the hon- 
orable Court may enter an order allowing your pe- 
titioners to intervene and become parties to this 
cause, and that an order be entered commanding the 
receiver herein to forthwith pay to your petitioners 
the full amount of the taxes assessed and levied upon 
the property in said receiver’s hands, which are now 
delinquent, together with all the interest and penalty 
which has accrued thereon, and that your petitioners 
may have such other and further relief as may be 
agreeable to equity and for the costs of this interven- 
tion. 

Emmons & Webster, 
Attorneys for Petitioners. 
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[Endorsed]: Intervention of Multnomah County 
and R. L. Stevens, Sheriff and ex-officio Tax Col- 
lector. Filed March 11, 1912. 

ASIC ANNG@I 
Glee 


And afterwards, to wit, on the 4 day of April, 1912, 
there was duly filed in said Court, an Answer, in 


words and figures as follows, to wit: 
| Answer of Receiver to Petition in Intervention. ] 


In the District Court of the United States 
m and for the District of Oregon 
Ninth Judicial Circuit 
im Equity. 
Ne CON, 
Complainant, 
VS. 


THE TITLE GUARANTEES TRUST Rea 
PANY, a ‘Corporation, |> THORBUR. 
ROSS, GEORGE EY hikit, [enthiS 
HART, JONG wit Cll SON ani ae 
WARREN, 

Defendants. 
In the Matter of the Insolvency and Receivership of 

The Title Guarantee & Trust Company. 

No. 3209. 
Answer of R. S. HOWARD, Jr., Receiver, to the 

Petition in Intervention of Multnomah County, R. L. 

Stevens, Sheriff and Ex-Officio Tax Collector thereof 


in the State of Oregon. 
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mo THE HONORABLE JUDGES OF THe 
PDO Gh ENTITLED COURT: 


‘ive ansaver of R. S. Howard, |ryrecciver, tothe 
petition in intervention of the County of Multnomah 
and R. L. Stevens, Sheriff and ex officio Tax Collector 
thereof in the State of Oregon, doth respectfully deny, 
admit, allege and represent :— 


This receiver denies that the County of Multnomah 
and R. L. Stevens, Sheriff and e+ officio Tax Collector 
thereof in and for the State of Oregon, has had or ever 
did have since and after the 6th day of November, 1907, 
a lien or claim, preferred or otherwise, upon any of the 
property or funds in the possession or under the control 
of the receiver herein; and this receiver in connection 
with said denial excepts to the said petition in interven- 
tion of said County of Multnomah and R. L. Stevens, 
eitertit aid ex-officio Vax Collector theseo! in the 
State of Oregon, for insufficiency in this behalf, to- 
iit, that as ndatter of law on and after the 6th day of 
November, 1907, no property or funds or assets in the 
possession of the receiver were subject to taxation, for 
that tle same were on that date and ever since have 
been and are now in custodia legis in the proceedings 
in this court in the above entitled cause for the liquida- 
tion and winding up of The Title Guarantee & Trust 


Company. 


This receiver admits all of Paragraph I of said pre- 
tended petition in intervention, without conceding or 
adinitting that a petition in intervention doth prop- 


erly he herein, and without admitting or conceding 
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that Multnomah County or R. L. Stevens, Sheriff and 
ex officio Tax Collector thereof in the State of Ore- 
gon, hath or should have any right, title or claim to 
satisfy or proceed for in respect of taxes, as alleged 
in said petition in intervention, in any court, and this 
receiver clenies that Multnomah County or R. L. Stev- 
ens, Sheriff and ex officio Tax Collector thereof in 
said State of Oregon, hath any such right, either to tax 
or proceed for a tax, since the 6th dav of November, 
07. 

This receiver admits all the matters and things al- 
legel in Paragraph II of said pretended petition in in- 
tervention, consisting of lines 9 to 17 on page 2 there- 
of. 

This receiver denies that Multnomah County, acting 
through its officers, did attempt to assess, levy and 
charge against personal property in the possession of 
this receiver, as alleged in Paragraph II! in said pre- 
tended petition in intervention, the taxes therein speci- 
fied and set forth for the purposes therein specified 
and set forth, and admits that none of the said alleged 
pretended taxes have been paid, but admits that the 
tax regularly assessed for 1907 and which accrued 
and was properly a preferred claim and lien for taxes 
and which accrued prior to the 6th day of November, 
1907, was duly paid; that as to whether or not the 
anzounts for the years 1908, 1909 and 1910, as speci- 
fied in said Paraeraph ll ieeairesthe aimoint of tase. 
assessed and levied, this receiver hath no knowledge 
or information sufficient to form a belief, and there- 
fore denies the same, calling for proof in that particu- 
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lar; but this receiver expressly denies that any taxes 
for the years 1908, 1909 or 1910 were duly or at all 
or ever regularly or at all or ever assessed or levied 
upon and against the personal property so held and in 
the charge of the receiver herein under direction of 
this court. 

This receiver denies each and every matter and 
thing stated and alleged in Paragraph IV in said pre- 
tended petition in intervention, lines 5 to 8, page 3 
thereof, and every part of the same and the whole 
thereof; and doth deny that any of said sum whatever 
arising as alleged is or can be a first or prior or any 
lien or claim upon any of the property in the hands of 
this your receiver. 

And in and about the matters and things in said 
pretended petition in intervention on behalf of Mult- 
nomah County and R. L. Stevens, Sheriff and ex of- 
ficio Tax Collector thereof in the State of Oregon, al- 
leged, this receiver doth say that all of the officers of 
Multnomah County as well as said R. L. Stevens, Sher- 
iff and ex officio Tax Collector thereof, at all times 
knew and were informed that on and after the 6th day 
of November, 1907, all of the property and assets of 
The Title Guarantee & Trust Company came into the 
custody of the United States Circuit Court in and for 
the District of Oregon then sitting; afterwards and 
now the above entitled court by virtue of the act ap- 
proved and passed March 3, 1911, by the Congress of 
the United States, and that at the time of the purported 
levies and assessments said property then was and ever 
since has been and now is in the custody of said court 
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and under the administration of the law and pro- 
cedure thereof being administered upon in proceedings 
to liquidate and wind up the Title Guarantee & Trust 
Company. 

That all of said property against which said pre- 
tended assessment, levy and lien are charged to exist 
and are alleged to have been made consists of and was 
personal property estimated by the Assessor of Mult- 
nomah County to be then in possession of The Title 
Guarantee & Trust Company ,whereas in truth and in 
fact the said Assessor, 1b ID) Sisler of Mutltiionmalr 
County, then well knew and knows now that all of the 
personal property against which assessment was made 
and said pretended tax asserted and levied was per- 
sonal property in the custody of the law in the posses- 
sion of this court in the liquidation and winding up of 
The Title Guarantee & Trust Company, and not other- 
wise owned or possessed. 

That all of said personal property against which 
said pretended tax fem ine years 1905, O00 ences ay) 
is alleged to have been levied and made was and is 
held by said receiver for the benefit of a large and mul- 
titudinous number of creditors, savings depositors and 
general Claimants ore Pies iitle Giaramtes omen ten 
Company, the niajor part of whom, if not all, as to 
which this receiver for the obvious reason of the multi- 
tudinous number of the same cannot specify in particu- 
lar, were assessed in their own names and right for 
personal property taxes in respect of the amounts of 
personal property then held by them and being liqui- 
dated and wound up in these proceedings for the bene- 
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fit of said creditors; that Multnomah County and R. 
i_eStevens, Sheriff and @4 officio Laxe@ollector there- 
of, has received and obtained from said persons their 
due proportion of personal property tax; that to assert 
and claim against the receiver for the years 1908, 1909 
and 1910 accordingly further tax upon personalty is 
double, excessive, non-uniform taxation without war- 
rant of law. 

That American Surety Company of New York, a 
large claimant in the personal property and assets of 
The Title Guarantee & Trust Company, paid to the 
State of Opegon vast sums of money in liquidation of the 
State of Oregon claims arising in The Title Guarantee 
& Trust Company transactions conducted by it with 
respect to State moneys, and by the payment thereof 
became subrogated to and stood in the place of a large 
number of claims and demands against The Title 
Guarantee & Trust Company which are the subject of 
the taxation alleged in the pretended petition in in- 
tervention for the very years of 1908, 1909 and 1910, 
in addition to which said American Surety Company 
of New York paid its tax to the said State of Oregon 
as required by law for and in respect of the business 
done by it in said State and upon the subrogated de- 
mands arising by reason of the aforesaid transactions. 

That likewise William M. Ladd, intervenor herein 
and petitioner by virtue of his agreements of guaranty 
for allowed and approved claims of depositors against 
The Title Guarantee & Trust Company, including sav- 
ings deposits and other accounts, himself paid and dis- 


charged personal property taxes for the years specified 
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in the alleged petition in intervention upon moneys, ac- 
counts and demands all of them severally included in 
the subrogations arising to him by reason of the ad- 
vances of nioney under said guarantees for the benefit 
of the depositors of said Title Guarantee & Trust 
Company, as more particular reference to the records 
of the court herein in these proceedings will specif- 
ically show, said reference being now thereunto had. 

That over and beyond these particular instances 
large numbers of other persons too numerous to men- 
tion and whom this receiver cannot particularly specify 
likewise, as hereinbefore generally alleged, paid per- 
sonalty taxes upon personal property arising from and 
out of the affairs of The Title Guarantee & Trust 
Company in their particular names assessed. 

That Multnomah County and isIE. Stevens, Shen 
and ex-officio Tax Collector thereof in the State of 
Oregon, should not now be allowed or heard to allege 
and say that an alleged or pretended independent as- 
sessment and levy against personal property in the 
possession of said receiver could or should be collected 
from, or was a preferred or prior or first or any lien 
whatsoever upon property, funds and assets now in 
the possession of said receiver. 

And in this behalf this receiver further presents and 
alleges that upon all realty found as part of the assets 
of The Title Guarantee & Trust Company and upon 
which the burden and expense of raising revenue for 
the government of the State and municipalities of Ore- 
gon were properly and duly assessed giving taxation 
at the rate and in the amount and for the times speci- 


Title Guar. & Trust Co. 23 


fied in said alleged petition in intervention, said taxes 
were duly paid. 

But forasmuch as this is and was a proceeding for 
the liquidation and winding up of The Title Guarantee 
& Trust Company, all of the personal property and 
transitory assets of the said Title Guarantee & Trust 
Company came in and within the exclusive administra- 
tion of this court and, as aforesaid, the custody of the 
law, and there was no person other than those entitled 
to receive the same against whom any personal prop- 
erty tax could he assessed. 

The personal property taxes in the State of Oregon 
are under the laws of taxation and revenue in said 
Sire, aid wwere tor the vears 1908S, WO sande loi 
assessable and leviable only against the person, i. e., 
im personam and not in rei. 

That the pretended assessments for 1908, 1909 and 
1910 of personal property tax against said recetver, if 
made as alleged in said petition in intervention of the 
said County of Multnomah and R. L. Stevens, Sheriff 
and ex officio Tax Collector thereof in the State of 
Oregon, were illegal and void. 

Wate REPORE, your receiver ptavsythathe imax. 
be relieved of and from the entry of an order herein 
requiring your receiver to pay the amount of said 
alleged taxes or the claimed interest or the claimed 
penalty thereon, or of any order whatever herein other 
than one denying the petitioners the alleged right 
which they claim herein, and that the petition in inter- 
vention herein be disnussed, and that the petitioners 


memitervention bhevdemed anyother, further or ditfer 
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ent relief, and that this receiver be as to said petition 
in intervention dismissed without day, and that he 
have his costs herein. 
R. Ss. HOWARD ie 
Recemer. 
Wec BRISTOR 


Counsel for Receiver. 


[Endorsed]: Answer. Filed April 4, 1912. 
ae iCAN NOM 
Clee 


And afterwards, to swit, on the 8 day of May, 1913, 
there was duly filed in said Court, a Petition in 
Intervention, in words and figures as follows, 


to wit: 


[Petition in Intervention by Multnomah County. | 


In the District Court of the United States for the 
District of Oregon. 


UNDPIED SPATES OF nik Cr 


District of Oregon.—ss: 


PETITION—3209 
N-COne 
VS. 


TITLE GUAR Witt RSs C® eter 


Comes now the City of Portland, County of Mult- 
nomah and State of Oregon, by Walter H. Evans, Dis- 
trict Altommey roruhe Potnum fidicial Iictrictearm mic 
State of Oregon, and represents to the above entitled 
Court and tombs omiicens andeaeent unc INecelvecimeuiic 
Title Guarantee and Trust Company, that the said 
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Title Guarantee and Trust Company is indebted to 
the City of Portland, to the County of Multnomah 
and to the State of Oregon, on account of personal 


taxes as follows, to-wit:— 


iemeolal taxes year 1903... 2222 $1304.00 
Bemoliy tOlemOn-payilient .:...2.... eee 130.40 
and interest at rate of 12% from April 6th, 

1909 until paid. 


immconailaxes year 1909 .......0..... 747.00 
eteMiny TOmMOl-PayINeMt ............-2-:.... 74.70 
midceiaterest at rate of 12% from Apmil/aih, 

1910 until paid. 


leemeoindl laxes for year 1910 _........2...222 913.00 
memalty fOr NOU-PpaymMent ....:...---..2.2-..-nee eee DAL OD 
emanimterest at rate of 12% irom April 4th, 

Pl until paid. 


feeital lacs tor year 1911 ........ eee $1012.60 
imetiaity fOr non-payinient ..............c.2-2s 10126 
ame miterest at rate of 12% from April Znd, 

WOT?) until paid. 


That a statement of said delinquent taxes is at- 
tached hereto and marked exhibit “A,” hereby re- 
ferred to and made a part hereof. That the same is 
verified by the affidavit of E. S. Huckabay, Chief Dep- 
uty in the Tax Collecting Department of the Sheriff's 
Office, Multnomah County, Oregon. 


Petitioner prays an order of Court directing the Re- 
ceiver of the above entitled Company to pay unto the 
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Tax Collector of Milimomah County, Oregon tlie 
full sum due on account of said taxes, inclidime pen 
alties and interest thereon. 
WET ER eer we S, 
District Attorney in and for 
The Fourth Judicial District, 
County of Multnoniaiee ie 


Or Onecon: 


EMI EIUIDEA ge 


SIATE OF Oreo 
County of Multnomah.—-ss: 


1, E. S$. Huckabay, being duly sworn, depose and say 
that fam Chief Depitty inthe @Othee or the Dax@me 
lector for Multnomah Cotnty, Oregon, that iii 
prepared the tax ‘statements attached to the affi- 
davits showing the delmqtient taxes due fionmemie 
Title Guarantee and Trust Company, for the years 
1908, 1909, 1910 and 1911, and that the statements 
hereto attached are true statements of the taxes amd 
penalties due from the said ‘Title Guarantee and 
Trust Company for the years 1908, 1909, 1910 and 
1911, and that the full amounts thereon stated are due 


and owing and no part of the same has been paid. 
ES. BUGhourr ke 


Subscribed and sworn to before me this the 8th 


day of May, A. D. 1913. 
(Seal) S.S. LAMONT, 


Notary Public for Oregon. 
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[Exhibit “A”’.] 
DELINQUENT TAX 


This statement must be returned when taxes are 
paid. 
Portland, Ores oimlez oni 1S 13: 
aiiie Guarantee & Prust Co. 
Dr. to Multnomah County 
Mow otate, state School, Cotnty, Roadmeeormnor 
fortand, and School District Taxes for the year 1908 
and City of Portland Taxes for the year 1909 on the 
following described property: 


No. of 
(ertiti- Sch. Descrip- Total Amount 
Gee dist. Pare Line tion Vahie "or tax 
Del. 65200 6782 16 Personal Tax 65200 1304.00 
Pemaliy 130.40 
1434.40 


Interest 12 % per annum from Ist Monday of April 
1909 to date of payment. 

Postage stamps and checks of non-residents not re- 
€eived in payment of taxes. Remit by Bank Drait, 
Express or Postoffice Money Order, payable to T. M. 
Word, Sheriff. 

Address all communications to 

TN. WOR. Wese@ollecton 
Portland, Oregon. 


DELINQUENT TAX 


This statement must be returned when taxes are 


paid. 
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Rerthimd. Ore., April Zach lols: 
Mitle Guarantee twat tiene 
Dr. to Multnomah County 
For State, State Sehool Connty,” Roadweaequeen 
Portland, and School Distrier Taxes for the year ie? 
and City of Portland Taxes jor the year 1D RORGumame 


following described property: 


No. of 
Certifi- Sch. Descrip- Total Amount 
cate dist. Race meine umeaion Value of Tax 
Del. 41500 6708 46 Personal Tax 41500 747.00 
| eipe lita 74.70 
821.70 


Interest at 12% per annum from lst Monday of 
April 1910 to date oie ag ane 

Postage stamps and checks of non-residents not re- 
ceived in payment of taxes. Remit by Bank Drait, 
Express or Postoftice Money Order, payable to 1. M. 
Word, Sheriff. 

Address all communications to 

TM. WORD, Tax Collectaia 


Poruamd Ore een 
DELINOQUENT TAX 


This statement must be returned when taxes are 
paid. 
Perth Ore,, April Zouneioier 
Title Guarantee & Trust Co. 
Dr. to Multnomah County 
For State, State School, County, Road, Port of 
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Portland, and School District Taxes for the year 1910 
mac City of Portland Taxes for the year 191) om the 


following described property: 


No. of 
Certifi- Sch. Descrip- Total Amount 
@me cist. Page Line tion WW alike ni Was 


et 41500 6782 45 Personal Tax 41500 913.00 
(Petal ite Oo 


1004.30 


Interest 1% per mo. from Ist Monday of Apr. 1911 


to date of payment. 


Postage stamps and checks of non-residents not re- 
ceived in payment of taxes. Remit by Bank Drait, 
Express or Postoffice Money Order, payable to T. M. 
Word, Sheriff. 

Address all communications to 

TM. WORDF I Gollecicin 
Portland, Oregon. 


DELINQUENT TAX 


This statement must be returned when taxes are 


paid. 


Iocan (Ove, piel Zeno. SINS. 
aiiie Guarantee & Iriist Co. 
Dr. to Multnomah County 
ior State, stave ochool, Commy, oad. Port on 
leortland, and School Wrstrict Taxes for the year 1911 
and City of Portland Taxes for the year 1912 on the 
following described property: 
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No. of 

Cerne Soe Descrip- Total) Ammer 

eate dist. Pacemieine me tica Vialite Wetec aes 

Del. 41500 6891 27 Personal Tax 41500 1012.60 
ONGZS) 
1 itSse 


Interest 12% per anntim irom lst Monday or fap 
1912 to date of payment. 

Postage stamps and checks of non-residents not re- 
ceived in payment of taxes. Remit by Bank Draft, 
Express or Postoffice Money Order, payable to T. M. 
Word, Sheriff. 

Address all communications to 

T. M. WORD, Tax Collector, 
Portland, Oregon. 


(indorsed |: Petitonemiailed Ways, 191% 
A, M. CANNON, 
Clealg 
Filed May 8, 1913. 
AGM CA NOI 


Clek U. S Gente 
And afterwards, to wit, om the 22 day of May, 19Oi 
there was duly filed in said Court, an Answer, in 


words and figures as follows, to wit: 
[Answer of Receiver to Petition of W. H. Evans. | 


In the District Court of the United States in and 
for the District of Oregon, Ninth Judicial 
Circuit in Equity. 
ECON, 
Complainant, 
VS. 
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ete TITLE GUARANTEE & TRUST COMPANY, 
PAM Wea Corporation, J. PHONBURN R@Ss, 
GEORGE HH. HILL, T. Te aeRKEART, 
JORIN & AITCHISONIand Eh Xe Wea: 
Defendants. 


In the Matter of the Insolvency and Receivership of 
The Title Guarantee & Trust Company. 


No. 3209 


Answer of R. S. Howard, Jr., Receiver, to the Peti- 
tion in Intervention of Walter H. Evans, District At- 
tornev in and for the Fourth Judicial District, County 
of Multnomah, State of Oregon. 


we a HONORABLE JUDGES OF THE ABOW EF 
PA TLPLED COURT :— 


ire answer of K. S. Howard, [r., receiver, to tlie 
Pention in intervention of Walter H. Evans, istrict 
feiommey in and for the Fourth Judicial) District, 
County of Multnomah, State of Oregon, for and on 
bemali of the City of Portland and the County 
of Multnomah and the State of Oregon, doth respect- 
fully deny, adnrit, allege and represent :— 

Gihiat-on the lith day of March, 1912)san interven=- 
tion was filed herein by the County of Multnomah: 
mimoueh R, IL. Stevens, Sheriff and ex offrero Tax Col- 
lector for Multnomah County for the matters and 
things stated and alleged in the present petition in in- 
tervention preferred by the said \WWalter H. Evans for 
and on behalf of the said City of Portland and_ the 
County of Multnomah and the State of Oregon and 
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said matter upon said petition in intervention so filed 
is pending in the above entitled court upon the answer 
or R, 5. Howard, |r{ receiver, thereto iiledtonmaiee an 
day-at april, lI 

That neither the City vor Portland, the ‘Cotmn se: 
Multnomah or the State of Oregon are entitled to join 
or be heard jointly upon another and similar petition 
in intervention or to be heard in intervention upon 
the same matter and in the same cause while the peti- 
tion first filed herein is pending. 

This rceiver denies that the County of Multnomah, 
the City of Portland er the State of Oregon o1veminen 
of them has had or has now or ever did have since and 
aiter the 6th day oi November, 1907) 4 lien Of sclainm 
of any kind or nature whatsoever upon any of the 
property or funds in the possession or under the con- 
trol of this court herein and in the hands of this re- 
ceiver for taxes assessed or levied upon any such prop- 
Clawy- 

This receiver denies that any levy or assessment for 
taxes upon personal property in the hands of this court 
and its said receiver on and after the 6th day of No- 
veniber, 1907, could have been made in the name of 
The Title Guarantee & Trust Company; and dene: 
that The Title Guarantee & Trust Company ts indebt- 
ed to the City of Portland or the County of Multno- 
mah or the State of Oreg@omor to either oi then: inte 
sums and amounts, either for tax or for penalty or for 
interest, as set forth in the petition of the said Walter 
H. Evans or in the statement of taxes attached there- 
toand inarked  Exiibit 2y Sau this receivers aces 
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further part of his answer and in connection with the 
denial aforesaid, excepts for insufficiency in this be- 
half to the said petition in intervention of the City of 
Portland, of the County of Multnomah and of the State 
of Oregon in that as matter of law on and after the 6th 
day of November, 1907, no property or funds or assets 
of The Title Guarantee & Trust Company were assessed 
as such to The Title Guarantee & Trust Company; that 
the same were on that day and ever since have been and 
are now i custodia legis and that The Title Guarantee 
& Trust Company under a bill of complaint in this court 
was then in liquidation and being wound up. 

That this receiver makes and incorporates herein as 
a part of this answer so much of and all of that part of 
his answer to the petition in intervention of Rk. L. Stev- 
ens as is set forth following, that 1s to say:— 

“This receiver denies that the County of Mult- 
noman amd KR. LL. Stewems, Sheriit aid -eageo/sicio 
Tax Collector thereof mn and for the State of Ore- 
gon, has had or ever did have since and after the 6th 
day of November, 1907, a lien or claim, preferred or 
otherwise, upon any of the property or funds in the 
possession or under the control of the receiver here- 
in; and this receiver in connection with said denial 
excepts to the said petition in intervention of said 
County of Multnomah and R. L. Stevens, Sheriff 
ahnielca-oj fiero Nax Collectomiltereot inttiie State of 
Oregon, for insufficiency in this behalf, to-wit, that 
as matter of law on and after the 6th day of Novem- 
ber, 1907, no property or funds or assets in the pos- 


session of the receiver were subject to taxation, for 
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that the same were on that date and ever since have 
been and are now im custodia legis in the proceed- 
ings in this court in the above entitled cause for the 
liquidation and winding up of The Title Guarantee 
& Trust Company. 

This receiver admits all of Paragraph I of said 
pretended petition in intervention, without conced- 
ing or admitting that a petition 1n intervention doth 
properly lie herein, and without admitting or con- 
ceding that Multnomah County or R. L. Stevens, 
Sheriff and ex officio Tax Collector thereof in the 
State of Oregon, hath or should have any right, title 
or claim to satisfy or proceed for in respect of taxes, 
as alleged in said petition in intervention, in any 
court, and this receiver denies that Multnomah 
County or R. L. Stevens, sleniit and cx oj taro Tae 
Collector thereof in said State of Oregon, hath any 
such right, cither to tax or proceed for a tax, sie 
the 6th day of November, 1907. 

This receiver aclmits all the matters and things 
alleged in Paragraph IT of said pretended petition 
in intervention, consisting of lines 9 to 17 on page 2 
treneat, 

This receiver denies that Multnomah County, act- 
in¢ through its officers, did attemipt to assess, levy 
and charge against personal property in the posses- 
sion of this receiver, as alleged in Paragraph IT in 
said pretended petition in intervention, the taxes 
therein specified and set forth for the purposes 
therein specified and set forth, and admits that none 
of the said alleged pretended taxes have been paid, 
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but admits that the tax regularly assessed for 1907 
and which accrued and was properly a preferred 
claim and lien for taxes and which accrued prior to 
the 6th day of November, 1907, was duly paid; that 
as to whether or not the amounts for the years 1908, 
1909 and 1910, as specified in said Paragraph IT], 
are the amount of taxes assessed and levied, this 
receiver hath no knowledge or information suffic- 
ient to form a belief, and therefore denies the same, 
calling for proof in that particular; but this re- 
ceiver expressly denies that any taxes for the years 
1908, 1909 or 1910 were duly or at all or ever reg- 
ularly or at all or ever assessed or levied upon and 
against the personal property so held and in the 
charge of the receiver herein under direction of this 
court. 

This receiver denies each and every matter and 
thing stated and alleged in Paragraph IV in said 
pretended petition in intervention, lines 5 to 8, page 
3 thereof, and every part of the same and the whole 
thereof; and doth deny that any of said sum what- 
ever arising as alleged is or can be a first or prior 
or any lien or claim upon any of the property in the 
hands of this your receiver. 

And in and about the matters and things in said 
pretended petition in intervention on behalf of Mult- 
noimahpeCounty amd ik. L. Stevens, Shernit and ex 
officio Tax Collector thereof in the State of Oregon, 
alleged, this receiver doth say that all of the officers 
of Multnomah County as well as said R. L. Stevens, 
Slierim amen oO; ficro Tag Collector thercor, at all 
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times knew and were informed that on and after the 
6th day of November, 1907, all of the property and 
assets of The Title Guarantee & Trust Company 
came into the custody of the United States Circuit 
Court in and tor iie District of Orecon themaotane, 
afterwards and now the above entitled court by vir- 
tue of the act approved and passed March 3, 1911, 
by the Congress of the United States, and that at 
the time of the purported levies and assessments 
said property then was and ever since has been and 
now is in the custody of said court and under the 
administration of the law and procedure thereof 
being administered upon in proceedings to hquidate 
and wind up The Title Guarantee & Trust Company. 
That all of said property against which said pre- 
tended assessment, levy and lien are charged to ex- 
ist and are alleged to have been made consists of and 
was personal property estimated by the Assessor of 
Multnomah County to be then 1n possession of The 
Title Guarantee & Trust Company, whereas in truth 
and in fact the said Assessor, B. D. Sigler of Mult- 
nomah County, then well knew and knows now that 
all of the personal property against which assess- 
ment was made and said pretended tax asserted and 
levied was personal property in the custody of the 
law in the possession of this court in the liquidation 
and winding wp of Die Title Guarantee Geeta 
Company, and not otherwise owned or possessed. 
That all of said personal property against which 
said pretended tax for the years 1908, 1909 and 1910 
is alleged to have been levied and made was and is 
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held by said receiver for the benefit of a large and 
multitudinous number of creditors, savings deposit- 
ors and general claimants of The Title Guarantee & 
Trust Company, the major part of whom, if not all, 
as to which this receiver for the cbvious reason of 
the multitudinous number of the same cannot specify 
in particular, were assessed in their own names and 
right for personal property taxes in respect of thé 
amounts of personal property then held by them 
and being liquidated and wound up in these proceed- 
ings for the benefit of said creditors; that Multno- 
mahiGountand R. L. Stevens, Sherifandee o;/- 
ficio Tax Collector thereof, has received and ob- 
tained from said persons their due proportion of per- 
sonal property tax; that to assert and claim against 
the receiver for the years 1908, 1909 and 1910 ac- 
cordingly further tax upon personalty 1s double, ex- 
cessive, non-uniform taxation without warrant of 
law. 

That American Surety Company of New York, a 
large claimant in the personal property and assets 
of The Title Guarantee & Trust Company, paid to 
the State of Oregon vast sums of money in liquida- 
tion of the State of Oregon claims arising in The 
Title Guarantee & Trust Company transactions con- 
ducted by it with respect to State moneys; and by 
the payment thereof became subrogated to and stood 
in the place of a large number of claims and de- 
mands against The Title Guarantee & Trust Com- 
pany which are the subject of the taxation alleged 
in the pretended petition in intervention for the very 
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years of 1908, 1909 and 1910, in addition to which 


said American Surety Company of New York paid 
its tax to the said State of Oregon as required by 
law for and in respect of the business done by it in 
said State and upon the subrogated demands aris- 
ing by reason of the aforesaid transactions. 

That likewise William M. Ladd, intervenor here- 
in and petitioner by virtue of his agreements of 
cuaranty for allowed and approved claims of de- 
positors against The Title Guarantee & Trust Com- 
pany, including savings deposits and other accounts, 
himself paid and discharged personal property tax- 
es for the vears specified in the alleged petition in 
intervention upon moneys, accounts and demands 
all of them severally included in the subrogations 
arising to him by reason of the advances of money 
under said guaranties for the benefit of the deposi- 
tors of said Title Guarantee & Trust Company, as 
more particular reference to the records of ie comm 
herein in these proceedings will specifically show, 
said reference being now thereunto had. 

That over and beyond these particular instances 
large numbers of other persons too numerous to 
mention and whom this receiver cannot particularly 
specify likewise, as hereinbefore generally alleged, 
paid personalty taxes upon personal property arising 
from and out of the affairs of The Title Guarantee 
& Trust Company in their particular names as- 
sessed. 

That Multnomah County and R. L. Stevens, Sher- 
iif and ex officio Vax Colleeror thereot in the State 
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of Oregon, should not now be allowed or heard to al- 
lege and say that an alleged or pretended independ- 
ent assessment and levy against personal property in 
the possession of said receiver could or should be 
collected from, or was a preferred or prior or 
first or any lien whatsoever upon property, funds 
and assets now in the possession of said receiver. 

And in this behalf this receiver further presents 
and alleges that upon all realty found as part of the 
assets of The Title Guarantee & Trust Company 
and upon which the burden and expense of raising 
revenue for the government of the State and munic- 
ipalities of Oregon were properly and duly assessed 
giving taxation at the rate and in the amount and 
for the times specified in said alleged petition in 
intervention, said taxes were duly paid. 

But forasmuch as this is and was a proceeding 
for the liquidation and winding up of The Title 
Guarantee & Trust Company, all of the personal 
property and transitory assets of the said Title 
Guarantee & Trust Company came in and within the 
exclusive administration of this court and as afore- 
said, the custody of the law, and there was no person 
other than those entitled to receive the same against 
whom any personal property tax could be assessed. 

The personal property tases in Wie State or Ore 
gon are under the laws of taxation and revenue in 
SaideState) and qmere ior them ears 1O08) 1900maind 
1910, assessable and leviable only against the per- 
son, 1.e., 1 personam and not im rem. 

That the pretended assessments for 1908, 1900 
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and 1910 of personal property tax against said re- 
ceiver, if made as alleged in said petition in inter- 
vention of the said County of Multnomah and R. L. 
Stevens, Sheriff and ex officio Tax Collector there- 
of in the State of Oregon, were illegal and void.” 
and doth make the same a part of this answer herein in 
so far as the same is material and relates to the same 
subject matter of taxation upon personal property for 


the years set forth im the peunemot the sar Ween 


And further answering this receiver doth say it was 
well known to the City of Portland and to the County of 
Multnomah and to the State of Oregon and the officials 
acting for them in the assessment and levying of taxes 
that on the 6th day of November, 1907, The Title Guar- 
antee & Trust Company was not a person in law against 
whose property an assessment for personal property tax 
could be made for that all of its property, real, personal 
and mixed, was then in the hands of the officers of this 
court in the course of administration in the winding up 
and liquidation of said company and there was no other 
persons other than those entitled to receive the proceeds 
thereof against whom any personal property tax could 


be assessed. 


That an assessment made against The Title Guarantee 
Sy lrust Company tor tiregyerrs 1903, 1909) 5191 Gr na 
1911 in the sums and amounts set forth in the petition of 
the said Evans are not valid and legal assessments in law 
nor in accordance with law so as to entitle the City of 
Portland, the County of Multnomah or the State of Ore- 


gon to enforce the same. 
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WHEREFORE, your receiver prays that he may be 
relieved of and from the entry of an order as prayed for 
in the petition in intervention; that the estate in his 
hands and under the administration of this court be 
declared free and clear of any claim for personal property 
fixes for the years 1908, 1909, 1910 and 191i; that the 
prayer of the petitioners be denied and that the petitions 
in intervention herein be dismissed and that the receiver 
have such other, further and different relief as in con- 
sonance with equity he may be entitled to. 

R. 5S. HOWE Dali 
Neca cr. 
mr. C. BRISTOL, 


Counsel for Receiver. 


(Endorsed|: Answer. Filed May 22, 19173. 
A. NE, CATMING'N, 
Glen 


And afterwards, to wit, on the 25 day of July, 1913, 
mictemiyas cig tiled in said Conmi as cmminier. 


in words and figures as follows, to wit: 
[| Demurrer to Answer to Petition in Intervention. ] 


In the District Court of the United States for the 
District of Oregon, Ninth Judicial Circuit, 
m Equity. 
We COY, 
Complainant, 
vs. 
ce Tae GUARANTEE ek BRUST COM: 
Pray, a) corporauon, |. THORBURN 
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ROSS, GEO, BVA > yaa 
JOHN E. fel Cie Oeamad Fait: Wi Ae 
Defendants. 


In the matter of the Insolvency and Receivership 
Of the Title Giaipaea eect tC oun pani. 


ING S07 


To the Honorablegiidees otthe above entitlede@otme: 

Come now the petitioners, the County of Muitne= 
mah, Oregon, andtie Ssliemtt amdlex-oiticio WaxtGale 
lector for said Cotinve and State and demtur tomar 
new matter contained in the answer of R. S. Howard, 
jr., Receiver, to the petition am “miter vention salen 
herein by said petitioners, for the reason and upon the 
ground that said new matter does not constitute a de- 
fense to the matters and things set forth in said peti- 
tion, nor does it set forth facts sufficient to show any 
reason why the said receiver should not be ordered to 
pay the taxes on the property in his hands, which were 
assessed and levied thereon as set forth in said peti- 
tion. 

Ei ONS \WiBs tiie 
Attorneys for Petitioners. 


[Endorsed]: DWemurrerto Answer. Milled) jay 23 
LOS: 
aS EOIN NOUN. 
Olena 


And afterwards, to wit, on the 23 day of March, 1914, 
there was duly filed in said Court, an Opinion, in 


words and figures as follows, to wit: 
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In the District Court of the Umted States for the 
District of Oregon. 
he COY, 
Complainant, 
VS. 
twee Title GUARANTEE & TRUST COR 
PANY 2 Corporation, |, Dee RDURN 
MOSe sGWORGE EH. HILL tale ivi 
Pewee TOHN FE. AITCHISON Mande ae 
WARREN, 
Defendants. 


W. C. Bristol for the Receiver, 

Walter H. Evans, District Attorney for Multnomah 
County, 

Emmons & Webster for Petitioners. 
PAOEVERTON, District Judge: 

Two petitions in intervention have been filed in the 
above matter by Multnomah County, praving that 
imemrecciver be required to pay the Stace, Coty, 
School and Municipal taxes assessed against The 
Title Guarantee & Trust Company, on certain per- 
Sonal property, for the years 1908 to 1911, inclusive, 
mia) penalties and interest. 

A receiver was appointed for The Title Guarantee 
and Trust Company by this court on November 6, 
1907, and the taxes which it is sought to have paid 
were assessed against the company a part of the time 
in its name alone, and a part of the time in the name 
of the company, R. S. Howard, Jr., Receiver. 
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The receiver resists payment on several grounds. 
First, it is urged that the law has made no provision 
for the assessment of receivers, and, having made 
none, they are not taseiblewacestici, 

As it respects assessment and taxation, the statute 
of Oregon has made all property, whether real or per 
sonal, subject thereto, Section 355] Lords Oregon 
Laws. By section 3560 it 1s required that every per- 
son shall be assessed as to his personal property, 
whether owned by him or under his control as trustee, 
guardian, executor or administrator, in the county in 
which he resides. Section 3563 provides that per- 
sonal property of every private corporation is liable 
to taxation in the same manner as the personal prop- 
erty of a natural person, and shall be assessed im the 
name of stich corporation, in the county where mite 
principal place of business is, unless otherwise special- 
ly provided by law. The manner of assessment is pro- 
vided by section 3593, "iteh reqiires the assessorsre 
set down on his roll, first, the names of all persons as- 
sessable in his county, and, among others, the taxable 
personal property owned by or to he taxed to such 
person. These are the principal provisions of the 
statute which in any way affect the present contro- 
versy, and it is clear that ample provision is made 
thereby for the assessment of a corporation. 

But it is urged that “Weare dealmte with propenm 
here represented by a court throueh its receiver, aid 
there is no method of assessment provided for cor- 
porate property. 

The appointment of a receiver by a court does not 
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destroy the entity of the corporation. It yet remains 
with corporate power, at least for the purpose of wind- 
out the business of the concern, for it is corporation 
business always that the receiver transacts. 

All property being taxable, and corporations being 
liable to taxation, it is inconceivable that a stit in 
chancery and the appointment of a receiver by opera- 
tion of law withdraws the corporate property from 
the power of assessment and taxation. Nor was it 
necessary that the receiver should, eo nomine, be des- 
ignated as a person subject to assessment and taxa- 
tion. He is but an arm of the court in the manage- 
ment of the corporation property, whether it be as a 
going concern or in process of dissolution, and the 
court holds the property subject to all the burdens 
and limitations to which the corporation itself was 
subject under the law, and one of these is the hability 
momaxatiom as a naturalperson. I am clear that a re- 
ceivership does not withdraw the corporation from 
Miatlability. As is said by Mr. Chiet Justice Fuller: 

“Undoubtedly property so situated (in custodia leg- 
is) is not thereby rendered exempt from the imposi- 
tion of taxes by the government within whose juris- 
diction the property is, and the lien for taxes is su- 
fetior to all other liens whatsoever, except judicial ~ 
costs, when the property is rightfully in the custody of 
the law.” 

i ake Wise, NaS) ORES tes ie: 

And it has been held that property in the hands of 
a receiver 1s properly assessable as the property of the 
Gomporanion. ed. Cas.aNo. 13405. 
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Nor is it important to whom the assessment is 
Inade, whether to the corporation or to tlteireeeiver, 
It is not vital to the validity of the tax. Wiswall v. 
I SENDA IMME JC 

Under the system for tax collections within this 
state a tax does not become a debt, and an action at 
law does not lie for its recovery. Nor is the tax upon 
personal property made aviien thereon, nor doés amy 
lien attach until a warrant is levied, and it way hap- 
pen, as where the property of tive person taxed isan 
en into another state or disposed of, that the tax col- 
lector will be left remediless in forcing collections. 
Marion Courty v. Woodbtrn Mercantile Co.,%60 OF 
367. 

But where property remains within the jurisdic- 
tion and within the hands of the person taxed, there 
is no impediment to the enforcement of the paviwent 
of the personalty tax assessed against him. 

It is beyond question at this date that when a court 
has appointed a receiver, his possession is the posses- 
sion of the court for the benefit of the parties to the 
suit and all concerned, and cannot be disturbed with- 
otit proper leave of the compt. “In re Tyler, saijiay 
Barton v. Barbour, 104 U. S. 126: IKsrippendori vy. 
Hydeand Aevother, 1109U. 52276: 

Property so held may be said to be in equitable 
sequestration to answer the purposes of the receiver- 
ship, and if it is sought to enforce an equitable lien 
or other demand which is a rightful charge against 
the property, it must be done by leave and under the 
sanction of the court so having the possession. The 
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levy Of a tax warrant is a sequestration, like the levy 
Gian ordinary fiere facias. Hence stich levy could 
not in any greater degree be permitted to disturb the 
court's possession without its explicit sanction prevt- 
ously procured. Ex parte Huidekoper et al., 55 Fed. 
907; Oakes v. Myers, 68 Fed. 807; Ledotix, La Bee, 
83 Fed. 761. 

iti ihewieccint case there has heeieiom mentee 
levy a warrant, but it is urged, going back of the war- 
rant, that there was no authority for the assessor, the 
property being in custodia legis, to assess the prop- 
erty, or for the proper officers to levy the tax, with- 
Gm leave of the court, and that the tax thereiore 1s 
without validity, and should not be ordered paid out 
@imune estate. 

Beco that property in the hands ofa tecelverais 
subject to assessment and taxation, I am of the opin- 
Mmernat ihe assessinent and levy of the tax since an 
invasion of the possession of the receiver is unneces- 
sary to effect the purpose, ts regular and valid. Being 
soit is the duty of the court to require payment of 
Maemeaxes levied if there be fimds im the hands oi the 
receiver applicable thereto. It was so held by the 
Supreme Court of Missouri where, as in this state, a 
personalty tax was not a lien upon the property taxed, 
and where also, as here, the state has the right to pay- 
ment out of the assets paramount to other creditors. 
@reeley v. The Provident Savings Bamk et al., 98 \Mis- 
souri 458. 

“Having such paramount right,” seys tieecourt in 


Cem Liist Co. v. No S.C. & NAR RCo ON, Wy. 
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250, 257, “the court imay, in its discretion, listen to 
the petition of the state, through its attorney general, 
and direct its officer to make the payment asked for.” 

Indeed, the court may not only do so, but there is 
an imperative duty incumbent upon it to take cogniz- 
ance of the laws of the state relative to assessment 
and taxation, and to require of its receivers paymen¢ 
of such taxes as are just atid regularly levied, out of 
any assets they may have in their hands applicable 
thereto. See In re Bester, cmera, and Georce te: aie 
st. Louis Cable GeV aie 3@e@., 442ed. 117, 16 

This renders it clear that taxes levied upon the per- 
sonalty of the corporation for the years 1908, 1909, 
1910, and 1911, should be discharged, and eq@nailly 
clear that the court should direct the receiver to pay 
them. 

But it is further urged that the receiver should it 
be required to pay the penalty and interest, notwith- 
standing the taxes have been long delinquent. Of 
this we may now inquire. 

Taxes under the stattite governing, as 11 relatesite 
the collection of these now in controversy, were made 
payable on the first Monday of April of each year 
with the provision that 1f one-half of such taxes were 
paid by the 15th day of March, the time of payment 
for the remaining one-half should be extended until 
the first Monday of October. It 1s further provided, 
however, that should the remaining half not be paid 
on the first Monday in October, the taxpayer should 
be stthject toa penalty of feamper cet om ihemmoim: 
of the taxes remaining dite, and also be subject to the 
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Payment o1 12 per cent interest thereon trom tlre first 
Monday in April until paid. Section 3682 jLords 
Oregon Laws. By the following section it is made the 
duty of the tax-collector immediately, on the first 
Monday of May in each year, to proceed to collect 
all taxes levied whereof one-half was not paid on or 
before the first Nonday of April. And so also to col- 
lect all taxes that might remain unpaid by the first 
Monday of October, together with the penalty of 10 
fee cemteamathe interest thereon at 12 per cent acer 
annum. 

It will be seen that a direct penalty is imposed for 
nonpayment of taxes when due, but there 1s a further 
burden imposed upon the taxpayer to pay interest at 
thie rate of 12 per cent per annum. This imterest is 
double the legal rate of interest otherwise fixed by 
Seamtite, and is above the rate which parties may 
charge by express agreement. While the statute calls 
it interest, it is very obvious that it operates as a pen- 
aey, and | am impelled to the conclusion that the ex: 
geiiom o1 the !0 per cent and the 12 per cemt called in- 
Gewest mitist each be rewarded as in effect a penalty for 
the nonpayment of taxes when due. 

iNew, i the case atebar the tamimeuotiicerseaycre 
early advised that the receiver would resist the pay- 
ment of taxes assessed against personal property 
machin his hands. This before any of the taxes in 
question were levied. While it may be the duty of 
fer receiver to pay the taxes legitimately due, or to 
amy to the-court for authority to do so. yet when a 
question has arisen touching the validity of the tax, 
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aiid the taxin@ officers are advised ot thateiacr mele 
duty 1s all the more incumbent upon the tax collector 
{Oo proceed proimptiyin the proper way to require ene 
payment of such tax. Under present conditroms, tliere 
was no way for the tax collector to proceed other than 
to apply to the court for an order requiring the pay- 
ment by the receiver uimeeneh procedure themes ada 
of the tax could well Wetdeterimined, ang it emia 
proper, the order for payment would reasonably fol- 
low. 

But the tax collector was not required to enim. 
collection tintila@iver the mixes became delinditemmmare 
should have proceeded immediately, however, on the 
first Mlonday in Alay ofeach year. At this timc 
penalty ot 10 per cent fad been incurred, and tnesige 
terest at 12 per cent Wad accrited tor the time imrer. 
vening from the first Monday in April. Hf prompt ap- 
plication had been made to the court, further penalty 
would not have been visited upon the receiver. [ 
think this should have been done, and the tax collector 
should not have waited one, two, three and four years 
before attempting to enforce the tax in the only way 
in which it could be done. For this reason, I am not 
inclined to burden the estate with the accruing in- 
terest from and after the first Monday in May each 
year as it relates to the taxes tor the several) yeu 
involved. This conclusion 1s sustained by the prin- 
ciple announced in the cases of County Comrs of 
Prince George s(@a, Gers eClarke & Berry, 30° aig 
lnird206, and Blaikistonemerctate, Willy IVlew yin oe 

The receiver will therefore be directed to pay the 
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Sime, Coumty, School and Mumicipalitaxes tor the 
Peas 190851909 1910 -amd 1911, tocether with the 
memalty of lO per cent on the amount of the tax for 
fae year, aid the interest of 12 per centyaccruime 
between the first Monday in April and the first Mon- 
day in May, and such will be the order of the court. 


And afterwards, to wit, on the 27 day of March, 1914, 
there was duly filed in said Court, a Petition for 
Rehearing, in words and figures as follows, to 
wit: 

[Petition for Rehearing. | 


In the District Court of the United States in and for the 

District of Oregon, Ninth Judicial Circuit, 

m Equity. 
Me COY, 
Comnpilataaenane 
vs. 

mitt TITLE GUARANTEE & TRUST COMPANY. 
a @eerporatuen, |. THORBURKE ROSS 
GEGRGE H. HILL, 1. WT.) BURKE RG. 
JOHN E. AITCHISON and F. M. WARREN, 

Defendants. 


In the Matter of the Insolvency and Receivership of 
The Title Guarantee & Trust Company. 


No. 3209. 


In the Matter of the Intervention of Multnomah Coun- 
mator Personal ropercy Laxes. 

Petition upon the part of the Receiver for a rehearing 
against the decision given and rendered herein on the 
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23rd day of March, 1914, as per copy of opinion filed. 
To the Honorable Judges of the Above Entitled Court :— 
The receiver herem recoenizine the rile thaimncamine: 
him to abide by the directions and orders of the Court 
herein, but respectiulivyideemine i his duty tovediitomiac 
Court's attention matters and things which it may have 
overlooked and to cause it to be more fully informed, 
and deeming that the Court has overlooked and not fully 
informed itself upon the matters and things relative to 
the intervention of Multnomah County for the payment 
nf personal property taxes, doth represent and show that 
“a reconsideration and rehearing should be had of the 
‘letermination or decision reached by the Court on the 
23rd of March, 1914, as per opinion herein filed, for the 
following reasons :— 
lle Seale 
That the Court did not decide or determine and ap- 
narently overlooked the Fourth contention of the receiver 
in the main brief at page 2 reading as follows :— 
“FOURTH. That all of tee so-called personal 
property mentioned in the intervening petitions, if 
assessed to The Title Guarantee & Trust Com- 
pany, has been and was doubly assessed, tor that 
all of such property was the property of the credit- 
ors and claimants who presented their claims to the 
receiver and had said claims approved and allowed 
during the times and for amounts which represented 
the actual conversion of the personal property of 
The Title Guarantee & Trust Company into liqui- 
dated assets which were in turn distributed to said 


creditors and claimants who in turn paid personal 
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property taxes assessed to each of them individ- 
ually, and hence it is not competent for Multnomah 
County to claim that during the same time and in 
respect to the same property other personal prop- 
ertv taxes could be assessed against and collected 
from The Title Guarantee & Trust Company or its 
estate: 
peCcOoND. 

That the Court apparently in its opinion construes The 
Title Guarantee & Trust Company, as in other like cases, 
a going concern for the purpose of considering the sub- 
mission of property belonging to it to taxation, but in 
this the Court has overlooked and has not decided upon 
mre Fifth eround of the receiver's contettion which is 
set forth on page 3 of the main brief herein, to-wit :— 

FEE Wine attairs of Ties iiletGuanaiiee 
& Trust Company are not in the nature of an oper- 
ated concern kept alive by a receivership and ad- 
ministered by the court, but upon the 2nd day of 
November, 1907, it became insolvent, admitted its 
imisolvency, its officers caine Ito colrtsand sur- 
rendered the conipany to the court, the court took 
possession of it, appointed its receiver and there has 
been no corporate management subsequent to such 
control, except only for the purpose of a more full 
and better administration of this court.” 

Bie (iD. 

That for so much of the property as was assessed to 
The Title Guarantee & Trust Company only and not to 
ie Or HOuvand, |r, receiver theneot, thie Couptiiec over- 
looked and decided apparently for the payment of all of 
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Said tax Or taxes aS ii thie same Nad i tlle tiger place 
been assessed against a going concern temporarily in- 
volved in a receivership, while the records and facts of 
record in this proceeding and in this Court show The 
Title Guarantee & Trust Company did not during any of 
the times and was not during any of the times said taxes 
claimed for are purported to have been assessed doing 
any business in the State of Oregon and this was a point 
made on the argument and in the briefs and not passed 
on by the Court in its decision, the main brief on the 
question on this point saving, at bottom of page + and 
top of page 5, as follows: — 

“But this receivership 1s mot a receiverslitpreies 
going concern nor during the pendency of the lti- 
gation, but is an actual adnunistration by the court 
of corporate property surrendered not onlv bv the 
corporate entity itself, but by the officers represent- 
ing it and given into the possession of the court for 
the purpose of being administered and distributed 
to creditors, who, as the administration has pro- 
ceeded, have themselves been assessed upon the 
amounts of personalty coming into their posses- 
sion.” 

And again at page 10 of said main brief as follows :— 
=“sUT INDI S CAsSE WEARE YO ri 
SENT EDO TE AU AW TON ie N ce 
ER PEDIMON Clas to Ae ley eae 
TAGHINGS 2 Os PR@EDat Ss eRe OS ae 
ANY POSSESSIO i eet rl COW Ra ae aa 
ESS hOR 1907 COMED NGe its ia Ae 
ASA MATTER OF ear A ick ice 
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Ist OF JANUARY, 1908, AND THE BOARD OF 
EQUALIZATION DID NOT SIT AND DE- 
TERNMONE THE TAX ROPER Ssh os ENG 
UNTIL OC1 OBER, 1907, ANDEEROTae Tia 
AMOUNT OP THE TAX COURDSSE CON: 
PUGED POR TAK YEAR 19083 weia@ me iia 
PRORER@Y OF THE TITLE GUAR iia 
TRUST SCOMPANY HAD Passer el iio 
POSSESSION OF THE COUR Taine iat 
HSNO A CASE PRESENTED Siig 
Peres LIKENED 1© THE G@Asis Tilia 
GDI RIibY ARISE IN THE MATTER OD 
IMPOSITION OF TAXES UPON GOING RE- 
CEIVRS HIPS.” 
mOURTH. 

It was a proposition made in the main brief and ample 
authority was cited showing the practice in the State of 
Oregon to be fixed in that regard that it is the law of 
the State of Oregon that a Court of equity 1s without 
power to render a money judgment for the amount of 
personal property taxes, but said point was apparently 
overlooked by the Court and the cases cited in the main 
brief on page 11 not considered by it, the said point being 
made in language and cited cases as follows :-— 

“Furthermore, it is the law in the State of Ore- 
gon that a court of equity 1s powerless to render a 
money judgment for the amount of personal prop- 
erly taxes. 

Welw iG is lel Ihe 2 Oneal 

Ming Yue v. Coos Bay Railroad, 24 Or. 392; 

Steamer v. SCOtisn Imsurance Co., 55 O15, 
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Denny v. McCown, 34 Or. 47; 
Multnomah County v. Portland Cracker Co., 49 
Or. 3528 
/EIUP Wal. 

The Court apparently overlooked and did not con- 
sider the cases cited in the main brief on page 13 as 
follows :— 

“Ex parte Chanmberlime per curiany opmv@nmss 
Fed. 704 to 709; 

Burleigh v. Chehalis County, 75 Fed. 873; 

Virginia Steel & Iron Co. v. Bristol Vancdieer 
88 Fed. 134; 

Pennsylvania Steel Co. v. New York City Raul- 
sway Co, 193 Fed. 286" same case, 170 Wear 
477. 

The foregoing cases are cited, explained and applied 
on pages 13 to 18 of the main brief, but seem to have 
escaped the attention of the Court. 

SOE 

And the principle differentiating this case from the 
class of cases where going corporations are in the hands 
of receivers seems to have been overlooked by the Court 
in applying Central Trust Company v. New York City 
Northerm Railroad, 110 Ne@Y. 256, fortis’ Court deg 
not touch upon the fact that where a corporation sur- 
renders itself, as was done by The With Guarantee: 
Trust Company, in a winding up suit for liquidation of 
all of its property that said property does not remain 
property of the corporation, but becomes and is prop- 
erty of its creditors; and this Court overlooked and has 
not determined in its decision the question that such 


Land 
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property so belonging to creditors was not in the mind 
of the framer of the statutes said to provide for the as- 
sessment of taxes against personal property of a cor- 
porate business in any such case. 

BelVENTd. 

The decision of the Court as given seems to go upon 
the point that there being statutes authorizing the as- 
sessment of personal property that such personal prop- 
erty is assessable in the hands of a receiver and that the 
receiver should pay the tax, whereas in truth and in 
fact there is no such statute in the State of Oregon pro- 
viding for the assessment of personal property in the 
custody of the law and in the course of liquidation 
through a Court where that property then ts not in the 
physical possession of any one other than the Court; and 
in this regard the Court further overlooks the points 
made in the argument and in the reply brief filed De- 
cember 19, 1913, herein, in which replv brief the fol- 
lowing was presented to the Court which it has appar- 


ently overlooked in the opinion now rendered :— 


“The position of the counsel for the intervenor, 
Multnomah County, does not answer the legal points 
presented upon argument or in the brief of the re- 
Geiwer irs tiled. 

The whole position of the intervenor presupposes 
a valid tax and a right to collect that tax a@sif it were 
assessed against The Title Guarantee & Trust Com- 
pany as a going concern. 

It was conceded in court and upon the argument 
that The Title Guarantee & Trust Company ceased 
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to be a going concern on the 6th day of November, 
1907. 

The Title Guarantee & Trust Company at the 
time of the assessments made in the record and 
for which the intervening petitioner seeks relief was 
not carrying on its business. It was closed. It had 
resigned all of its right to do business. There was 
neither vestige of control nor ownership in The 
Title Guarantee & Trust Company of any of the 
property formerly owned by it. 

At the time of the pretended assessments the 
court represented the business and was conducting 
it. No other assessment was attempted to be made 
than those shown upon the assessment rolls pro- 
duced 1n court.” 

EG el. 

The point was made upon the argument in the pre- 
sentation of the case and in the briefs and specifically 
called to the attention of the Court again on pages 5 and 
6 of the reply brief, as follows :-— 

“VEE RECEIVE EEAS Lip ALONG ICGkS 
TENDED THAT TE PET MiONS (hii 
CASE WERE NOT SUPMICIENT TOS 
FY A RECOVERY, 17 NOWHERE APPR. 
THAT THE CGUNTY OF MULTNOMAH ks 
HAUSTED ItS REMEDIES AS AGAINSS 
THE REAL ESTATIGIN THE NAME Oi Or 
CLAIMED 7O BE EBID BY THE iis 
GUARANTEE & TRUST COMPANY AND IT 
1S ONEY “AGAINS() Rieet® ES rn Ok 
AGAINSY TEE PERSONAL PROPER [4- 
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SEER INSU THAT Tee Oi NOU iaie 
CAN BE ENFORCED BY AAW ARRAS. 
These proceedings have not been taken. It 1s 
adnutted by counsel they could not take them be- 
cause it would be a sequestration of the property 
in the hands of the federal court, but the law is 
that the remedies prescribed for the collection of the 
tax is exclusive. It therefore follows that if by 
reason of any situation the county could not exer- 
cise that remledy, that does not place in the hands of 
this court the power to decree a money judgment in 
favor of the county against the receiver.” 
NINTH. 
ite Stipremer Court of the United States mmc case 
Mm@wmited States v. Whitridge, 22/7 U. 5457 Lo ld. 701, 
affirmed the decision of the Pennsylvania Steel Co. v. 
New York City in 190 Fed. 777, and directly applies 
the principle that because the entity of a corporation 
ceased by the appointment of receivers there could nec- 
essarily be no income subject to return as against the 
receivers for corporation tax. Now the very point of 
mis decision is that if, as the Court now holds in the 
opinion it has rendered, a corporation exists for the 
purpose of taxation as to property in the physical pos- 
session of its receiver, then the income of that property 
would necessarily be subject to taxation under the acts 
of congress, but the Supreme Court of the United States 
holds that it is not, and it is respectfully submitted that 
this Court in its decision has overlooked entirely the 
application of its receiver's contention in this, to-wit: 


That if this was a receivership of a going concern and 
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the property being run and not wound up and distrib- 
uted to other people as their proved and allowed claims 
as determined and allowed have required, there would 
be ground for application of the cases which permit taxes 
to be levied, assessed and collected against receivership 
property; and it is submitted that the decision of the 
Court does not touch this view of the case, but adopts 
the other rule, namely, that taxes are alwavs assessable 
against a corporation conducted by a receiver and such 
a rule is not applicable in this case for several reasons: 
First, there is no law to justify such an assessment; 
second, the evidence of the assessments as made were 
part of them!’ to The Title Guarantee & Trust Company 
and not to the receiver at all; third, the assessments as 
made were as to property which passed into the hands 
of the distributees who are likewise assessed upon their 
personalty; fourth, there is not in the statute law of the 
State of Oregon any method of assessment of property 
in the hands of a Court being wound up through its 
processes of administration for the benefit of creditors; 
and, fifth, even bankruptcy courts and the statutes rela- 
tive to administration of estates provide oniv for taxes 
im esse at the time of the commission of the act of bank- 
ruptcy or the death of the testator and taxes afterwards 
upon personalty are paid not by the bankruptcy estate or 
the estate of the decedent, but by those into whose hands 
the property is distributed. 
(Poe vel 

The Court's opinion apparently disrewards the testi- 
mony and evidence taken in the hearing as given by the 
witness Chief of Field Work in the Assessor's office on 


Title Guar. & Trust Co. 61 


cross-examuination on pages 39, 40, 41, 42, 43, 44 and 45, 
as follows :— 

“©. Did you find out, and refresh your memory 
Meet KR. S. Mlomard, |r., Receiver, bitsiress? 

. ‘NO, DIM? LOOK ARN Fai rink an, 
meocARD POT, ak. PRISTOL. 

© 1 WILL CALL YOUR ATTEN Tost TO 
PTE RWENOR'S EXHIBIT 2 ANDASK YOU IF 
MON ORRSTAND SOU CORRECPEW® foal 
Pls RED SHOWS THAT THE SA Sori 
OF AN ARBITRARY ASSESSMENT WOULD 
Pe MADR TO THE TITLE COMPANY FOR 
1909? 

ro eereriy. 

O Exactly. So that 1 you had thatestateniend 
here it would be just the same as that one? 

Zit WOULD BE ABSOLUIEBE.W Tie 
cee. THE RED IS PUT ONs THERE FOR 
fae BENEFIT OF THE ASSESSOR EY MAK- 
mis COMPARISONS EACH YEAR. 

| AM PARTICULARLY Saxl@Uus TO 
Mao’ WHETHER THE NAME OF THE RE- 
eeiyER WOULD BE UPON @GHRAT ASSESS- 
feel OR THAT STATEMENT AT ALI 

Pe Welk, THAT 1 COU Rito T Tima MO 

©. Well, it is not on that one;is it? 

A. No. That I could not tell you. But the amounts 
here are taken, these amounts here are taken from 
the previous. 

iO Yes, | understend thatthe previous roll? 

P Wes. it in regard to the naime, why, 1 could 
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MOtmre! ay OU, 

Q. Well now, this roll says, ‘Title Guarantee & 
(ice Co. sem tiie 

A, Yes. 

QO. ‘Character of business, banking’? 

A. That 1s the item), tie statement there, aliimote 
the roll might include even more than that. 

©. All right; let’s look at it. 6782, line 45, would 
represent the roll tor M910) wouldn't it? 

. Yesrein. 

©. That is on Intervenors Exhibit 2 and is tlic 
entry that shows that this statement was entered? 

A, MES Site tats 1incneenly 

().< I notice on here in blue pencil, See Maxell 


’ 


before entering. What does that mean? 

A. Well, evidently Mr. Maxwell asked something 
in teeard to it. Maybe he wrote it himself done 
know whether he did or not. 

©. Why was it that Maxwell was always the fel- 
low that was particularly concerned here about this 
Title Guarantee & Trust Company tax apparenggs 

A. Well, that I don’t know, otherwise than that 
he was chien deputy in the ofitce. Otherwise | comm 
Motel our 

'‘Q. Now, I show you the 1909 roll at the point and 
place where line 46 appears, and ask you by what au- 
thority anybody would have to enter the name of 
the Receiver, in view of the fact that you told us this 
morning on your direct testimony that these entries 
here were made up from statements previously pre- 
pared and that this statement, Intervenors Exhibit 2, 
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which you say is a proper one, does not show the nuime 
nee. lloward, |r.. Recciverr 

A. Well, that would not be any reason why that 
thev could not be added to it, because it is not a tax 
roll, Mr. Bristol. 

©. Well, but I am getting at the fact that vou 
stated— 

Pe (iitermnmpene) Iicould not pe 

Q. (Interrupting) Now, wait a minute. Did I 
understand you correctly that the foundation for the 
roll itself is either a previous blank or a previous state- 
ment either actually made by the owner or arbitrarily 
made by the Assessor? 

A. Yes, sir. 

© isthatirue: 

Ae 6b iat 1S trite. 

me Now then, it is also true, isnt 1, taat Inter- 
venor’s Exhibit 2, you told us was the same by reason 
@mthese red letters that you identify it by, was the 
same for 1909 as it was for 1910? 

A. Yes, sir. These items— 

©. (Interrupting) Now then, these— 

Mir. EWANS: (interrupting) Wait until he gets 
his answer finished. 

we BRIS@OL: Allright) Go ahead. 

MaLTIVESS: Tiiese items are absolutely the same. 
(Indicating.) These may not be the same, because 
if this had changed hands and was under a different 
name, why, these items would appear, as this was 
assessinent on the particular property. 

Ma “WANS: “Ihtis and these dont Get in the 
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~ 


Recent d: 

©. (Mr. Bristol) So you did have some informa- 
tion then with regard to the future whether the insti- 
tution changed hands, did you? 

pe SO, stire, 

‘QO. Now, as a matter of fact, it had changed hands 
prion to: 909) nachiiente: 

A. Yes; part of it was changed hands anyway, be- 
hOape ate t. 

©. No, but Laimeecettine at tiie actual plixsteaitene 
uation as to the Title Guarantee & Trust Contpamy, 
Did not you as one of the Assessor's deputies, know 
that the Title Guarantee 2 Trust Company wentanne 
(he heincds ot this court om November 2nd aS07: 

A. There is no doubt but what the Assessor knew 
ie 
Wes all tie times 
There ismot iy ageument about thier 
Well, I don’t know whether there is or not. 
What is the fact? You people representing Multno- 
mah County knew that, didn't you? It was published 


1 PIO 


in the papers and everywhere else? 

A. There is no doubt about it. 

. No. Now, what I think 1s particular matremal 
to us is that if the Receiver on the one hand was con- 
stantly contending, or making it appear, that there 
was no liability, and the Assessor was making it ap- 
pear that there was a liability, and that arbitrary as- 
sessments were made in this way all the time to get a 
foundation for the rolls, how it came about that when 


we got the arbitrary assessment statement produced, 
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the Receiver’s name is not on it, if there was an inten- 
tion to assess the Receiver. 

A. That does not make any difference, because 
@ais 1S not a roll. 

® Whici is not a roll? 

A. This not the roll until after it 1s accepted as a 
roll. You see, this is simply the foundation of the tax 
roll. At the time that the Assessor marked this up, 
now— 

Oo (Miterrupiime) What you are réfemine tolas 
‘this’, is book 6708 of 1909 tax? 

mA Ycssaty book, asifar as that is com@emied, that 
is included in the roll. J am making a general state- 
ment that so far as the Assessor was concerned, if the 
day before he turned this over to the Board of Equal- 
ization he had got information that these safety de- 
posit vaults were only worth five hundred dollars he 
had a perfect right to change this to five hundred dol- 
ies. «ll laat is not violating any part of thedlaw. And 
ii he found R. S. Howard, Jr., was an owner of a part 
of it the day before he turned it over, he had a right to 
fad, >. Howard, Jrs. name so lone as he notifies 
him. 

ie So long as he notities hin: 

Ex. Y¢Ss. 

© awe you got any proof that he ever motitied 


A. Yes. 
Oo What? 


A. The record shows, you know, the date of the 


notification, and that is the only person that he could 
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notify. 

QO. Where is the record of notification in 1909 that 
you notified the Receiver? 

m, Welevem meoiimncre, 

©. You havent cot it here. Did>yousietiin ii 
eceivet: 

A. Ialways do. 

QO. Not the Title Guarantee Trust Conapansegiom 
the We cemer. 

A. ALWAYS DO; BEGAUSE THE ASsrssei 
KNEW—THERE IS NO DOUBT BUT Wits 
HE KNEW THE TIE GUARANS Ria. 
TRUSTY COMPANY WASIN THE HANDS Re 
RECEIVERVAND [HEAT RSS HOM AND 
WAS THE RECHRAEI. 

O. (NOW ,UR. PUNK, JUS! A SiN 
DONT WANT YOU TO MAKE A STATENIE as 
THA MIGE ip Mee kare: Gall 

EE DON TW ae Oo) EEE RS 

0. I KNOW, BUT LISTEN. NOW DET aa8 
REMIND YOU: YOU REMEMBER (tai 
GEORGE H. HILL WAS THE FIRST RECHRS 
ER IN THIS COURT, DONT ¥OU, AND TERM 
ee Se Oa 

AON ES RI Tee is Tel VV Ay ee 

©, AND YOU REMEMBER THAT NDX Te 
GEORGE H. HILL GAME EDWARD C. MEARS 
WHO WOULD BE DHE RECEIVER IN. iets 
YEAR THAT THIS ASSESSMENT Wasi Dae 
1909. 


A. Well then, probably Mr. Mears is the man 
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that— 

©. (Interrupting) Well then, how does it come 
frat R.S. Howards nanie is put there: > iMiaris just 
what I want to know. 

Pe WEI TE MR. MEARS Vetoes iste iE 
BeiyhR AP THE TIME THAT “Sess ROLL 
PeAS TURNED OVER TO THE BO@2eD OF 
MOUALIZAVION, LHAVENT ANY BXPLANA- 
ON. 

@, Yes. Well now, the roll for 1909Maxes—lcre 
get it right now—the roll for 1909 taxes would be in 
the Board of Equalization in October of 1908, would- 
met it? 

A. Yes, October of 1908. 

Wouldn’t it? 

No; October of 1909. 

Not the 1909 roll; that would be the ten roll. 
The 1909 roll is 1909. 

The 1909 roll is 1909? 

Yes. 

INTO THER WORDS i BING ey a ieee 
; THE CS teERE IS eI Wihi ieN rrts 
cet IN OUR FAVOR THAT I DIDNT KNOW 
PeOoul. (HE ROLL FOR THIS VeEAk OF Jol: 
POR INSTANCE, WE WENT BEFORE THE 
ROARD AS TAXPAYERS IN OCTOBER, 1913? 


Pe iiatis correct. 


OPrSeroreo 


©. Now, that roll you don’t collect on until after 
the lst of March, 1914? 

Be és. 

©. Is that right? 
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Pee lie Ist ot debian 

©. The Ist of February, yes. Now then, this 1909 
roll then would not be subject to collection upon it 
until the following Ist of February, 1910? 

i) inait 1s cemmecin. 
eels Nai 

Furthermore, tte Cott Iikewise disrecardedmana 
apparently overlooked the evidence and the conces- 
sion that the only time amd tie first tite that skees 
Howard, Receiver, was ever assessed was upon roll 
page O119, line 12 for 193 thetpresent roll parcssan 
the record 79, 80 and 81, and the evidence does not 
disclose and there was not any evidence tending to 
show or prove that any assessment was made against 
property of The Title Guarantee < Trust Compan, 
or its receiver as a going concern or otherwise than as 
shown on said rolls in the name of The Title Guar- 
antee & Trust Company as if it were a Some concen: 
TIC Te 

That the Court was in error in holding and decid- 
ing in its opinion as follows, to-wit: 

“But it is urged that ‘Weare dealing with prop- 
erty here represented by a court through its re- 
ceiver, and there is no method of assessment pro- 
VidCUMiGm COnpPOTdLesphapenty =. 

The appointment of a receiver by a court de 
not destroy the entity of the corporation. It yet 
remains with corporate power, at least for the 
purpose of winding out the business of the con- 
cern, for it is corporation business always that 


the receiver transacts. 
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All property being taxable, and corporations 
being liable to taxation, it is inconceivable that a 
suit in chancery and the appointment of a re- 
ceiver by operation of law withdraws the cor- 
porate property from the power of assessment 
and taxation. Nor was it necessary that the re- 
ceiver should, eo nomine, be designated as a per- 
son subject to assessment and taxation. He is 
but anata of thercourtin the maiacentengor tie 
corporation property, whether it be as a going 
concern or in process of dissolution, and the court 
holds the property subject to all the burdens and 
limitations to which the corporation itself was 
subject under the law, and one of these 1s the ha- 
bility to taxation as a natural person. Iam clear 
that a receivership does not withdraw the cor- 
poration from that liability.” 

for the reason that therein the Court fails to note and 
discriminate the difference made and presented upon 
Mie argument, viz: FRAT THIS PROCEEDING 
foe WINDING UP AND LIOUIDADION SUIT 
mani DEE CORPORATION IS NOP BEING 
Ivey BY ITS OBFPICERS OR MAINTAINED AS 
Pec ORPORATION, BUT ON THE CONSORA RY 
See RENDERED ITS CORPORATE ENTII¥ 
mo TRE COURT, AN ALI OF [iS ) PR@P- 
mel), AND PARTIGULARRY ALi, OF ITS 
meRSONAL PROPERTY, IS AND WAS BEING 
DisbRIBUTED WITHOUT REGARD TO ANY 
meV EUIL TAX LEM LED TRMEREON ; amd for tire 
further and additional reason that the personal prop- 
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erty claimed to have been assessed was not the prop- 
erty of the corporation, bitte trust fimmdeior te 
creditors and claimants of the corporation who had 
proved and allowed claims against the same; and tor 
the third and further reason that no business has ever 
been done by tev cor eration, Vine Witte Ginaieenne 
& Trust Company, of any kind or nature whatsoever 
since the 2nd day of November, 1907, long prior to 
the alleged asSessiment Of taxes on personalty tenenm 
SO THAT THERE WAS NO@SPERSONGIE Cie 
ERTY OF THE CORPCORSAION TOM. 
SESSEDIN THE SAWWE MANNER AS iit peer 
A NATURAL PERSONSNO;R WAS T igi 
PERSONAL PROPERIAS@RW@ITHE HANDS ei 
THE RECEIWER ASSESSED DURING Ss. cee 
PERIOD, THERE BING NO SUCH Cileassreig 
PROPERTY DEPINIID UN THE IAW i Oise 
SESSMENT AND TAMA TION IN ORECOGe 

I CUGKO IDI aE! 

That the Court erred in holding and decidmge “But 
where property remains within the jurisdiction and 
within the hands of the person taxed, there is no 1m- 
pediment to the enforcement of thle paynient ote 
personalty tax assessed against him,’ for the reason 
that there was no property tn the hands of R. S. How- 
ard, Receiver, as distinguished from R. S. Howard, 
an officer of this Court holding said property in trust 
tor the creditors of Phe Uitte Guarantce (Views 
Company subject to the orders of said Court, and an 
assessment to The Title Guarantee & Trust Company 


as a corporation if, as and upon a personal property 
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assessinent cannot be said to be a tax upon the prop- 
erty of a corporation or upon the property within jur- 
isdiction and within the hands of the person taxed. 
MmOURTEENTH. 

@iiiat the Coma erred in holding amdeimmdecidines 
and in the application of the cases therein cited to the 
principle contended for as follows, to-wit :— 

“eime soyeis the duty of the cotiiero seqmire 
payment of the taxes levied if there be funds in 
the hands of the receiver applicable thereto. It 
was so held by the Supreme Court of Missouri 
where, as in this state, a personalty tax was not 
a lien upon the property taxed, and where also, 
Aomltere, thesStateshas the right to payanenimout 
of the assets paramount to other creditors. Gree- 
ley v. The Provident Savings Bank et al., 98 Mis- 
souri 458. 

‘Having such paramount right,’ says the court 
iimccuimal liust Co. v. N. Y. CiGaiNeRe i Gor 
ORNS V2 2505 25/7, the county a inemtemeicenc- 
Hen, listen to the petition Of thle States throuenh 
jpoattonmey eemeral, anc direct its officer tome 
the payment asked for.’ 

Indeed, the court may not only do so, but there 
is an imperative duty incumbent upon it to take 
cognizance of the laws of the state relative to as- 
Sessient and tasation, andmiomicqtime OfMts re- 
ceivers Payment Of Stich taxes as are just and 
regularly levied, out of any assets they may have 
im their hands applteable Siltereto. Gseemhamre 
Tyler sipra,wad George et al v. st. Lottis Calle 
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This renders it clear that taxes levied upon the 
personalty of the corporation for the vears 1908, 
1909, 1910, and 1911 should be discharged, and 
equally clear that the court should direct the re- 
ceiver tO pay teie. 

for that in the Greeley case from Missouri, as in the 
Central Trust case from New York. as applied herein 
the taxes were for those accrued and assessed prior to 
the actual proceedings in insolvency, BUT WE 
HAVE N©® SUCH CASH PRES ENE HOeth haa 
EEN Te 

That the Court erred in Weldinesandalecidine  iite 
receiver will therefore be directed to pay the State, 
county, school and municipal taxes for the vears 1908, 
1909) 1910 and 1911, “or the reasom that 11 appear 
and the Court so holds, “In the case at bar the taxing 
officers were early advised that the receiver would re- 
sist the payment of taxes assessed against personal 
property within his hands. This before any of thie 
taxes in question were levied”: and for the turtles 
reason that none of said taxes were assessed or col- 
lectible in any vear for which the corporation was a 
eoing concern and in respect of which its personalty 
was assessable as that of a natural person as it did not 
do, as it did not tramsact and as it was incapable ai 
transacting any business with respect to its personal 
property within the protection of the State, but all of 
the same was in the hands of its creditors through the 
administration of this Court. 

ME REPORT. yout peeciver prays tnatcie oma 
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fake cophizance om these matters and application of 
them give to the facts at bar before entering any final 
order herein upon said opinion, and that the Court re- 
consider and correct before entering any final order 
herein the decision and opinion made by the Court 
Merein in Sich manner that the matters and things 
presented shall be decided so that the proceeds of 
property in the hands of the receiver may be conserved 
to application to proved and allowed claims and that 
the receiver may have more full and complete adjud&- 
cation of the matters submitted and the receiver have 
Suen other, further and different relief mm the premmges 
eee itay pe eititied to. 
R.S. HOWARD Sine 
Recetcm 
mee. BRISTOL, 
Pei Oimiey ToleNceciver, 
[Endorsed]: Petition for Rehearing. Filed March 


2/, \914. 
AL MaC aN ei 


Clerk. 


And afterwards, to wit, on the 23 day of April, 1914, 
there was duly filed in said Court, an Order, in 


words and figures as follows, to wit: 
[Judgment Order. | 
In the District Court of the United States for the 


District of Oregon. 


he COY, 


Complainant, 
vs. 


T4 Covaes. 


THE TITLE GUARANTER AND TRUS? GQ 
PANY, a cogporation, |, TRORBURY 
ROSS; GEORGE He FILL, T. TBS 
HART, JODIE Sit CHisON. andy ian 


WARREN, 
Defendants. 


GIRO co 90,2, SU , 1914, heard the testimony upon 
the questions raised by the two petitions in interven- 
tion of Multnomah County, praying that the receiver 
herein be reqtited tompay te state, Cotniy, Schaar 
and Municipal taxes assessed against the Title Guar- 
antee and Trust Company onscertain personal prewe 
erty for?the years 19088 19) | ineltisive, tocermnen 
with the pemalttes and iterest, and the cont iia. aie 
heard the arguments, considered the briefs submitted, 
rendered its opinion thereon, and overruled a motion 
for re-hearing herein, 

IT IS HEREBY ORDERED AND DIREC iis 
that Ro S. Howard, Jig Receiver lercin, pay roman 
TAX COLLECTOR of Multnomah County, on ac- 
count of the State, County, School, and Municipal 
taxes assessed against the personal property or) Wire 
Title Guarantee and Trust Company ior the ves 
1908, the sum ot $1,304.00 in taxes, and the furtiiey 
sum of $130.40, being 10 per cent penalty on the 
amount of the above taxes, and $13.04 being interest 
on the above taxes at 129, irom April 5, 1909 to May 
5, 1909, and further that he pay forthwith to the Tax 
Collector of Multnomah County, on account of the 
State, County, School, and Municipal taxes assessed 
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against the personal property of The Title Guarantee 
and Trust Company for the year 1909, the sum of 
$747.00 in taxes, and the further sum of $74.70, being 
10% penalty on the amount of the above taxes, and 
$/.47, being interest on the above taxes at 12% from 
April 4, 1910 to May 4, 1910, and further, that he pay 
forthwith to the Tax Collector of Multnomah County, 
on account of the State, County, School and Municipal 
taxes assessed against the personal property of The 
Mitle Guarantee and Trust Company, for the year 
1910, the sum of $913.00 in taxes, and the further sum 
ome) .30, beime lOsper cent penalty onthe amount of 
fae above taxes, and $9.13, being interest on the above 
mexcceat 12% trom April 3, 1911 towfaye3, 1910. 
Dared terottand, Orecon, this 23rdidave ote onmale 
A. D., 1914. 
CHAS. E. WOLVERTGIN, 
Hindice. 
pendotsed|: Order. Filed April 2ag19R2 
A. M. CANNON, 
Cl Girlk. 
Paid eiterwards, to wit, on the 13 day of March, 1914, 
there was duly filed in said Court, a Transcript 
of Evidence, in words and figures as follows, to 
wit: 
[ Testimony. | 
In the District Court of the United States for the 
District of Oregon. 
In Equity. 
im COY, 


Wis: 


76 Cours. 


TITLE GUARANTEES TRUS Te COn ili sie 
a corporation, |. THORBURN’ ROSS; 


GEORGE awl, > 1. Beer ene 
JOHN E. AIT GSESGN and FOND WARK 


In the Matter of the Intervention of Multnomah 
Cotnty for Personal Property laXes assessed oman 
Title Guarantee & Trust Company. 

Be it Remembered hat inetihe above ent ledeease 
the matter of Intervention came on reo ularly tortrial, 
and the safe was Meard before the Honorable Ca. 
Wolverton, one of the Judges of the above entitled 
Court, on Wednesday, November 26, 1913, beginning 
at 10 0’clock A. M., Messrs. Emmons & Webster (Mr. 
Emmons) and Mr. Walter H. Evans, District Atttor- 
ney of Multnomah County, Oregon, appearing for 
Multnomah County, Oregon, and Mr. We'C. bieial 
appearine tor RR, S. HewardwReceiver of the Tine 
Guarantee & Trust Company: whereupon the follow- 
ing proceedings were had, to-wit: 

The COURT: Are the parttes ready now in this 
Calseq 

Mr. BRISTOL: Thetdetense is ready, your boner 

Mr. EVANS: May it please the Court, I find oe 
inspecting the petition that was filed by myself here 
in this proceeding the stenographer in binding up the 
copics of the tax rolls instead of binding up one for 
each year, 2s the petition sets out the taxes, has i:- 
advertently bound all of one year’s lists in there, and 
I would ask leave to put the proper ores 1n there. 

ie DR Sayer eee 

Mr. EVANS: Ldon't know whether your copy is 
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coricct. 

mie BRISWOL: WQlimc is exactly the came. 

Mr. EVANS: The same thing? 

Mir. BRIST@E: Yes. All the exlaniins you hawe 
attached here are only the taxes for one year and show 
exemplifications for that particular period and none 
otnier, althotieh your petition purports to show for 
the several years therein mentioned. 

Pir BYAaTS: It is clearly a clerical cme, amd 4 
will ask leave to corect that by filing the proper ones. 

iine COURT: Wery well. 

Mr. EVANS: There are two petitions in this mat- 
wet, Uhe first one as filed sets forth the amountor 
the taxes and petitions for an order requiring the re- 
ceiver to pay the taxes that were assessed on personal 
property of the Title Guarantee & Trust Company 
fomthne years 1908, 1909, 1910, The taxes tor the year 
1907 were paid. 

per, BRISTOL: Mour petition, thoneligasks tor 
mertaxes for 1907. 

ot E WANS: Ao, | think not, MWe allesce that 
they were assessed and levied for the years 1907, 1908, 
1909 and 1910, but we say that such taxes with the ex- 
ception of those assessed and levied for the year 1907 
have not been paid. We admit they have been paid 
metie year 1907. Thereis no controversy as to that. 

Mr. BRISTOL: Well, the point [ am making, so 
the Court understands, is that we do not concede, 
never have conceded, and don't concede now, that the 
Peceiver ever paid any ttaxes for the year 1907 or any 
eure year, llrey imay have been pard, but tliat is 
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me ete ISS iter WERE, 

The COURT: Witen that is simply ier in conte 
versy? 

Mir BRISTOL Nominveomimonenrcs:. 

Mr, EVANS: Dat “ieee 1 controwerc an 
doesn t inake any difference whether the receiver paid 
them or did not pay them, they are not in controversy. 
Now in this petition setting forth the assessment and 
levy of these taxes "ie Teceimer aiicr denying caueam 
allegations of the petition, comes in and sets up the 
fact that this property of the Title Guarantee & Trust 
Company came into his hands as receiver, and he has 
held it and continued to administer it as receiver, and 
for that reason that this property is not assessable 
because it is in the custody of the law, as | iivdenr 
stand the petition. Whey set forth Were this ier 
Matter, setting wp the recetversmip and the Citsvodks 
etc., and to that new matter the petitioner has filed a 
demurrer on the ground that there is no defense to 
the right of payment, to have an ordér tor the pay 
ment of these taxes, and that question comes up under 
demurrer and it is a question whether the Court wish- 
es to take that up separately or to consider the whole 
case at this time. 

The COURT: Well, I suppose the whole matter 
will come up. The demurrer is to the whole matter, 
isn’t it? 

Mr. EVANS: Well, it seems to us that it does, but 
counsel for the receiver I believe takes a different po- 


sition. 
Nir, BRISTOL: 1 haven titaiven any ew lain 
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You never brought your demurrer on for hearing. I 
neither concede your facts, nor the law. That is the 
issue. Nowif the Court thinks it is convenient to hear 
the whole case, that is suitable to me. I don’t care. 
If you want to try it on a matter of law, I am not con- 
ceding the point of law either. 

The COURT: Are the facts disputed? 

iit bits ROW: Yes, your Honoreiieeraeis sane 
disputed. 

Mr. EVANS: I think perhaps if the facts are dis- 
puted it might be shorter to introduce the evidence 
as to the assessment and levy and consider the ques- 
tions of fact and law all together at one time, if that 
feecatisiactory to the Court. 

mire COURT: Well, I suppose that would be jist 
as well, and then you can argue the case, the demurrer 
along with the facts. Of course, I suppose the regular 
way would be to try out the demurrer, and then the 
weleiepacs on that, and thenatter the Counmmaqcmiled 
the matter would go to a hearing on the questions of 
ier Lhat would be the regular order. 

Pig EVANS: That was my ideax W eehad it set 
down several times, but it wasn’t convenient for coun- 
Seamacotuple ot times to have it come ap, anda believe 
the last arrangement was that the case be set down 
and the whole matter tried out at one time. I am per- 
fectly willing to take up the questions of law. It 
seems to me that the admissions in the answer here 
show— 

tiie COURT: Cnterruptne): | wast@eeine <6 
say, if counsel have agreed that the facts go in now, is 
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iene mien of them 

Nir. BRISTOL: Mo, your Honor Indemithinias 
will take them fifteen minutes, and it will relieve Mr. 
Evans of a lot of trouble with reference to his petition, 
and it seems to me we would get along faster. I will 
make a suggestion that Mr. Evans will state his posi- 
tion and I will state mine, and he will take such evi- 
dence as he wants to produce, I will put in such evi- — 
dence as I want to, and then we will argue the ques- 
tions of law. 

Mr. EVANS: ‘That will bevsuitable. 

Mr. BRISPOL: That ispthe whole case, Dedijina 
care. But I don’t want to waive anything by that ar- 
gument. 

Mr EVANS: No, no. 

Nr. BRISTOL: Sout yourwall state theissies eum 
your standpoint I will state it from mine, and you may 
70 ahead. 

The COURT: Weryewell You may do tiiae 

Thereupon opening statements were made by the 
respective counsel, after which— 

The following evidence was given on behalf of the 
Petitioner herein, to-wit: 

E. S. HUCKABAY was produced as a witness on 
behalf of the Petitioner, and, having been first duly 


sworn, testified as follows: 


Direct Examination. 
iby Wr. ENOAINS: 
Q. What official position do you hold in Mult- 


nomah County, Oregon? 
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Pe Chief deputy of the tax collectimemdeparmnent 
Gere Sherritt 5 office. 

‘OQ. Iasked you to bring with you the assessment 
roll of Multnomah County for the years that the taxes 
are involved here. I will ask you what that book is 
you have now. 

A. This is the assessment roll of personal taxes of 
the year 1908. 

©. That isa book brought from the records under 
your direction? 

fae | OY ES. 

©. Will you call the Court’s attention to the line 
indicating the assessment made for 1908 against the 
Title Guarantee & Trust Company. 

A. It 1s shown on— 

Or (Iimterruptine) ust explain eweryeitem on 
there and read it off. 

A. This is the regular form of assessment which 
was made up for the Assessor’s office. This is the 
particular item in question here. The assessment was 
mice for the year 1908 in the name of the Bitle Guar- 
antee & Trust Company; address, Second and Wash- 
ington street, and itemized as follows: Merchandise, 
stock in trade, sixty-two thousand five hundred dol- 
fms. liousehold itirniture or office furniture, that is 
to include, two thousand seven hundred dollars; mak- 
ing a total value of taxable property of sixty-five thou- 
eamacl and two hundred dollars, on which a tax ts im- 
posed of one thousand three hundred and four dol- 
Ors. 

Mr. BRISTOL: Now are you through with that? 
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Mis EVANS. Wes: 

Mr. BRISTOL: Now will you identify the roll, 
please? 

ne Yes: 

©. (Mr. Evans) That is taken from page— 
A. (Interrupting) This is taken from page 6782. 
©. And lime? 
ENE ie IG, 
©” Of wha: 
A. Of the 1908 tax roll of Multnomah County: 

Mr BRIS TO Wihaelomcuton a. taxctolllts 

A. This inclitdes state, county, nimnicipal and 
school district tax. 

©. (Mr. Evans) Om what description of prope 
erty? 

A. On personal property. 

Mr. BRISTOL; What is the desicnatiom oii. 
book? 

Mir Van Sal ecaldperoonaiae 

Wie IRS IOI = Wasc seoil, peicsomaul yg 

es 

Mr. BRISTOL; ‘Tax roll, personal and it times 
series numbers so that those pages just follow along 
through the whole roll? 

A. Yes 

Nero BRISROG] Hiomen te 2° 

Bo Mae nS ele. 

QM. (Mr. Evans) Has any part of that tax been 
paid? 

A. No part of the tax has been paid. 

OD Witleretic vie Mexiome: 
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Mr, BRISTOL: We can probably expedite it a 


little, if you don’t mind. I don’t want to cross-exam- 
ine your witness until you get through. 

Per. EVANS] Yes. 

Mir, BRISTOE: Have you beew iineottice all 
mie time since 1908? 

we Yoech cite 

Mr. BRISTOL: You have been one of the Sheriff's 
deputies, haven't you, for years? 

«CS, 

Mr. BRISTOL: Did you, or do you know whether 
the Sheriff did, ever notify the receiver of this per- 
sonal property tax other than by the petition which ts 
filed in this court? Can you say that? 

Mr. EVANS: Objected to as incompetent, arrele- 
vant and immaterial. 

Mr. EMMONS: Let me refresh his memory here. 
Perhaps he could tell by looking at this. 

Mr. EVANS: This is not from his office. 

Mr. EMMONS: I didn't know but what he might 
know about it. 

iite COURT: You may answer the question. 

A. There is a check mark here, which indicates 
that a notice has been mailed. We do that in all cases 
where notices are mailed. 

fire COURT: SSimply a check mania: 

ewe clieck mami) vcs. 

iin COURT. What is tite red check: 

A. I just marked that so as to identify this partic- 
talon item. 

MQ. (Mr. Evans) Then I will show you another 
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book that you have produced here and ask vou to state 
what it is. 

A, This is the persomal tax roll tor the year bOOos 
of Multnomah County. 

©. That miclides taxes for what purposes: 

A. It ineltides taxes“ior state, county, “imacineny 
and Sscmo@ | districh aindmomlenmpimnposes: 

©. And I will ask ou to state whether or mo: 
there appears an assessinent against the Title Guar- 
antee & Trust Company there, and if so, on what line, 
imc cacent. 

A. There ts an item appearing on page 6708, line 
46, assessment in the name of Title Guarantee & Trust 
Company, R. S. Howard, Junior, Receiver; address, 
Second and Washington; itemized as follows: Mer- 
chandise, stock in trade, $40,000; furniture, house- 
hold furniture, and so forth, $1,500; making a total 
valuation on taxable property, personal, of $41,500, 
upon which is imposed a tax of $747, and of which 
no part has been paid. 

Mr. BRISTOL: Mir. Evans, pardon nite jist mies 
liven 

tee AN Sees 

Mr. BRISTOL: Withreference to this, your Eigie 
or, I cali the witness’ attention to the fact that item 
on line 46 seems to be entered in a different color ink 
and at a subsequent time to when the roll was written 
ip. Cat you relline am tiie about tirane 

A. I don't know any reason why that was done. 

Mr. BRISTOL: li shows omits fice, docssit 101m: 

A) Vishows thaw io otis proper onder 
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will say that. 

Mr BRIS@OL: And it shows the actual toler o1 
the ink? 

A. There is an asterisk here, which calls attention 
to the fact there is something appearing below which 
should have been included in this particular place. 

Mr. BRISTOL: Well, that is what I am asking 
you. 

me Yes. 

Mr. BRISTOL: Can you tell me why, if that as- 
sessment was made as it is intended to appear there, 
it was not made when the tax roll was written up? 

A. No, I don’t know why. 

her. BRISTOL: MWoscdon’ tikeiower 

re No. 

ire BRISTOL: You only vot this tronmthe Ac- 
sessor? 

pe Y eS, Sir. 

Mr. BRISTOL: He wrote up the rolhanmaiit came 
into your possession as one of the clerks in the county 
tax collector’s office, and this was. the condition in 
which it came to you? 

ee Uitateis trite. 

Mr. BRISTOL: And was the TitleGuarantee & 
Mist Company and ®. S. Howard, Receiver, put on 
there aiter this roll was in the possession of the tax 
collector? 

me WPhis tax rollis jwst as it caine irom the Counts 
Assessor. 

Wir. BRISTOL: Fire Assessor? 

Ey SESS. Sie 
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Mr EVANS: Maybe, Mr. Bristol, we can timdsomt 
whose handwriting that is and get some explanation. 

Mr. BRISTOL: I know, but I Wanted to7callt cum 
auremttonm tO ity bination 

The COURT: What is this assessment above here 
(indicating) ? 

mA. Well, this 1s another. Vitle © Yidict . @enme 
pany. 

Mr. BRISTOL: That is the Title & Vsust Come 
pany. That is another concern, your Honor. 

©. (Mr. Evans) I will ask you to state what this 
book 1s now I am exhibiting you? 

A. This is the assessment amd tase roll of Minit 
Moma COuniy tOnmile .eanme nO: 

©. What property? 

A. For state, cotimty, munterpal, selsoo! idisienrem 
aid Otten. 

©. Personal or real? 

Dm Peroni 

©. I[willask you to state whether or not there ap- 
pears any assessment there against the Title Guaran- 
tee & Trust Company, and if so just read to the 
Cobre 

A. There is an assessment appearing on page 
6782, line 45, in the name of the Title Guarantee & 
Trust Company; address, 240 Washington street, 
Room 2 Chamber of Commerce; it has two addresses; 
assessinent as follows, itemized as follows: Merchan- 
cise, stock in trade, $40,000; household furniture, and 
so forth, $1,500; making a total assessment of $41,- 


500, of which there is a tax appearing of $913. 
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Mr. BRISTOL: Now Mr. Evans, with your con- 
sent I will ask this witness, so as to keep that matter 
straight— 

mir. EWAN See ges. 

ir, BRISPOM: 1 call your attemtionsro the ict 
that this last roll you identified, on line 45, item Title 
Guarantee & Trust Co., says that the character of its 
business is then banking’? 


iA.  Neesh 
ite Biisl Oe. lithe year 19108 
Ee Yes: 


Mr. BRISTOL: And locate its place of business at 
Room 2 Chamber of Commerce and at 240 Washing- 
ton street; is that right? 

Ae 6S, 

Mr. EVANS: Do you know what was at Room 2 
Wramber of Commerce? 

Mr. BRISTOL: Pardon me;is that rollin the orig- 
inal condition, so far as you know, that it was in when 
it was received by your office? 

me Its. 

Mr. BRISTOL: And this roll bears evidence that 
the Title Guarantee & Trust Co. item on line 45 comes 
imits regular order this time, doesn't it? 

Ee lt does. 

QM. (Mr. Evans) Now the 1911 roll, I willask you 
to state to the Court as you have before. 

The COURT: This one is included too, is it? 

Mr. BVesNS: 1911) my petition imeludes. 

Mr. BRISTOL: Let’s see; 1908, 1909, 1910 and 
1911. 
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A. This is the assessment and tax roll for Mult- 
nomah Countyaior thesear |OMIMformitasesmon fpr 
sonal property. It appears on page 6891, line 27, as- 
sessment in the name of the Title Guarantee & Trust 
Company, RS. Howard junier, Receiver elimnaeres 
of business, safe deposit vaults: address, 2 Chamber of 
Commerce; itemized as follows: Merchandise and 
stock in trade $40,000; household furniture, and so 
forth, $1,500; making a total assessment of $41,500, 
on witich flrere ig tax on eC 2:60. 

(). Have any of the taxes been paid abenr wien 
NOUN tance Les butcae 

A. None of them have been paid, no. 

‘©, Do you know what all is inclided Uindeien 
headings household, and what is this tabulation? 

A. Merchandise and stock in trade. 

(). ~Mrerehandise amd Stock im trade. 

Nir, BRISTOL: Just a moment. “Now thatjicrare 
jected to upen tlhe sround" hat thevassessmenmt role 
an instrument which is fixed and certain, so far as tie 
authorities have established it, and no parole evidence 
can be given to vary it in any way, shape or form. 
Merchandise and stock in trade are English words, 
having a certain and definite meaning; household fur 
niture or office fixtures likewise; and no parole evi- 
dence is permissible to attach any other or diiferent 
ineaning thereto. 

Te'COU RW Vow miay answer te (mest, 

A. I don't know of my own knowledge, except 
that it refers to statement which is a permanent rec- 


Olli tie Vesessor Ss oumec: 
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©. That is the statement that is sent out for the 
person to make his return on, if he chooses to make it ? 

Ee 86 eS. 

The COURT: That does not include money, notes 
and accounts? 

me lUheredsmo item im thiseparticwlaascessiment 
under that heading. 

ite COW Well, Wsay mercheidieoeamamst@ct: 
in trade does not include money, notes and accounts? 

me No. 

©. (Mr. Evans) Just read into the record, will 
you, please, what the different headings are that go 
to make up the personal tax roll, showing how you 
segregate all personal property and enter it on the 
tax rolls under what headings. 

A. Merchandise, stock in trade, one item, machin- 
ery and equipment, railroad bed, under which is a di- 
vision made for a segregation, showing the number 
of miles and the valuation; rolling stock is another 
item, which has also a provision made indicating the 
number of miles and the valuation ; telephone and tele- 
eraph lines, with the same segregation as on railroad 
bed and rolling stock. Money, notes and accounts, 
shares of stock, value of farm machinery, implements, 
wagons and so forth; household furniture, and so 
and their value; num- 


forth; number of horses, value 
er of cattle and their value; number of sheep and 
their value; number of swine and their value; num- 
ber of dogs and their value; then a column showing 
total value of taxable property. 

gine COUR WL] ahdont thimb at is mecessaine to op 
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into that. 

Mr. EVANS: I just wanted to have the Court un- 
derstand what all has been provided, or what head- 
ings. 

©. State whether or not von can tell irene 
spection of these records whether notices were sent to 
thie receiver Onmmese acess: 

A. It is ayprocedure followed out by thessitemi 
offic to make a check mark opposite each item imme- 
diately after a statement has been mailed. 

QO. You don’t know, of course, whether that was 
mailed to Mr. Howard as receiver, or just to the Title 
Guarantee & Trust Company at these different 
places? 

A. Probably addressed to the address as given on 
the tax roll. 

Mr. BRISTOL: Whatwaddressistthat ° 

A. 2 Chamber of Commerce, showing on the 1911 
roll. 

QO. (Mr. Evans) Does the 1911 roll—did vou read 
all thaw wasaremized there: 

A, es. 

(Oe Sane depocit: 

Nig ice od Qn Nes. 

Mr, PYAONS: ‘That is*all. 


(ross meee mnieunonis 
By iB RS ROE: 


Q. But the 1911 roll just read, and to which Mr. 
Evans has called your attention, does not purport to 


assess the receiver, does it? 
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A. Now I could not say. 

©. Well, state what the fact is; under the name of 
the taxpayer it obviously puts the name Title Guaran- 
feerw [rust Company, doesn't it? 


A. Yes, sir. 
©. Is that what it shows there? 
Ee 66 Y eS, 


©. And outside of that is, in brackets, R. S. How- 
aml, |r., Recégver, isn't at? 

oe «eS. 

Oe Amd imemit Says alter that, sate depocin vatiiuc 
doesn’t it? 

A. Yes, sir. 

©. Then it says underneath—is that supposed to 
be relative to this item below, or the same item? 

A. ‘Titles and abstracts. 

 ViniteMindicating), That is anoiher party, is 
1? 

ae YES. 

Oe So all you have im here is safe deposit vaults? 

A. Yes. That is, under the character of business 
is safe deposit vaults. 

©. You were not assessing this as a banking insti- 
tution this time, were you? 

Eee We didmemakerte assessiiend: 

©. Well, | mean so far as that assessment roll 
comes to you it don’t purport to be an assessment on 
a banking business, does it? 

A. Why, it is not itemized sufficiently that I can 
answer that question. 

(). Well, it don't show to you, nor to anybody else 
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that would examine it, would it, from its face, that it 
Was upon a banking business, notes and accounts and 
evidences of indebtedness, that entered into banking 
business, does it? 

A. Not unless you mean to use different items. 

©. No. Well, the different items are not entered, 
MRS (leleyy 

A. Except merchandise and— 

©. (Interrupting) Amd stock in trade: 

A. And stock in trade. 

‘QO. ‘Now I call vour attention to tle iaet thatvon 
the previous roll of 1910 there is no mention of the 
name of the receiver at all, is there? 

A. No, it is not mentioned. 

©. ‘I call your attention to the ome bhetore thm 
which was in 1909, and after the name of the Title 
Guarantee & Trust Company is inserted along on the 
same line written afterwards R. 8S. Howard, Junior, 
Receiver? 

7 itenenten ttc: 

©. Now on that particular year I call your atten- 
tion to the fact they gave the address as Second and 
Washington street? 

ee eS: 

©. But in 191 ¥they cave the address as Number 2 
Chamber or Commerce: 

ey (loa ns ioritre, 

©. Don’t you know, as a matter of fact, that the 
safe deposit vaults of the Title Guarantee & Trust 
Company, that is, explicitly oi themislesGunjrantecms 
Trust Company, had been previously sold and that the 


Title Guar. & Trust Co. 93 


records of this Court so show? 

me | didinotknow that, 

©. But if the fact be that the records of this Court 
show that previous to 1911 the safe deposit vaults 
were sold and in the hands of independent persons, 
then the nomenclature here, safe deposit vaults, would 
met accurately apply to the Title Guarantee & Trust 
Company, would it? 

A. If I make that assumption I presume I would 
have to follow that conclusion. 

Oe) Uitaeisewharl mean. lf that bevcenmiect solemn 
not trying to mislead you. | 

Ee |66Y Ss. 

‘Oy li the iacs here is that this Conpiiamuhonimed 
ieereceiver prior to the year 1911 tovsell itsesafe cde- 
posit vaults and these safe deposit vaults were in the 
hands of other people, then this nomenclature here 
tmocder the lead of character of business, safe deposit 
vaults, would not apply to that particular item on 
line 27, would it? 

ee No. 

©. Now you said something about statements. 
Your theory 1s, and I understand you not to express 
any actual personal knowledge about it, that this As- 
sessor makes up this roll and gets this forty thousand 
dollars from what you assume to bea precedent state- 
ment furnished to the Assessor by the person whose 
mame is On this roll: is that correct: 

Eee Phat 1s comect. 

©. In other words, the theory of the law seemis to 
be that the Assessor leaves with every property hold- 
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er a statement blank upon which he is to fill out his 
personal property subject te 11xaion: 

A. Yes. 

©. And return thatto the Assessor and tigon ties 
the Assessor enters his name and the valuation of that 
personal property; is that correct ? 

[ eeeees: 

©. Now suppose that the property owner does not 
return that statement and don't make the statement, 
then what does the Assessor do? 

A. The law provides, the statute provides that the 
Assessor regularly make an arbitrary assessment. 

©. An arbitrary assessment; and so far as Mult- 
nomah Countyamdthe City-of Portlandiand!thie State 
are concerned, that Assessor acts at his peril, does 
he not, as to whether he gets ihe right person famed 
on there, don’t he? 

Dive COURT: That isea questien of law. 

Mr. BRIST@IL: @ighes your Hewor s*panden= 

The COURT: I say that is a question of law. 

Mr. BRISTOL: 7? think perhaps it is, but [)Wyaime 
to see if any change— 

Mr. EVANS (interrupting): [ think the state 
does not make any ditferenmce, Mr. Bristol. 

Mr. BRISTOL: I thik :tamakesmtinsediiteremucs 
What Il am trying to arrive at ts, 1f there is any meth- 
od or management in the tax collector’s office or the 
Assessor's office, that this witness knows about, that 
would change the application of that rule of law, I 
want to be advised of it. 

Mr. EVANS: Have yowoa question ine 
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Pit BRISTOU:. Yes, lasked the qmestiomlctone 
but I wanted the Court and counsel to understand 
why I ask it. Suppose he gets the name wrong, now 
what is the method of transaction of business by 
which they collect the county, state and municipal 
feces With referemee to that person, 

©. Inthe method of your transacting tax collect- 
ing business as applied to the specific property you in- 
tend to assess, suppose this forty thousand dollars was 
assessed there in the name of W. C. Bristol, would 
that be my tax? 

A. It would be, in so far as the collection was con- 
cerned, unless we had advice from the former— 

io Yes. 

A. From the officer in whose custody the roll was. 

Oe vcs. In other words, you doit 1 claimimior that 
assessment roll any virtue by reason of the way you 
transact business and render these statements, other 
than appears on that assessment roll itself, do you? 

Pe linat is true. 

fio bRiIStOL: Phat is all. 


Re-direct Examination. 

By Mr. EVANS: 

©. Mr. Huckabay, if that had been assessed to Mr. 
Bristol and you undertook to collect from Mr. Bristol, 
is there any provision of law whereby when he makes 
known the fact that he does not own that property that 
you can correct the assessment roll? 

A. Yes. That is, we are allowed to make a cor- 
rection. There ts a special statute providing for the 
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officer in charge of the tax roll to make the proper 
cerreciion tO contomm Lo the facts. 

©. Yes; whenever the proper showing is made? 

Ny nites, 

The COURT: Suppesert should tur omer titel 
Title Guarantee & Trust Company were possessed of 
no merchandise and stock in trade, do you think the 
Title Guarantee & Trust Company should apply to the 
Slrcritifor avcorrection t 

A. Yes, at that time. 

Mr. BRISTOL: And suppose the Title Guwaraniec 
& Trust Company at that time was not doing busi- 
ness, had no actual entity in the sense of having a cor- 
poration or anything of the kind that was a@mne 
through its officers, and was itself a dead thing, then 
what? 

A. Itis a point that ts difficult for mie to answer, 
becatise | havent gone mto it thorotionly. Wieuac: 
of the matter is weshaveseveralvcases pentline: 

Mr. BRISTOL: And this is rather? a testease, ism 
ie? 

Mr. EVANS: Your position is, the officer in 
charge would do his duty and make the showing to 
tiesCotiinn: 

WODIDINTS S sig Sess. 

Mr. BRISTOL: That is apreswmption of laa 
right enough but I am trying to get at the fact, what 
he would do if a certain particular thing would hap- 
pen. 

The COURT: Are you through with this witness? 

My. BRISTOL.” Yes, aemiltnoue lh: 
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The COURT: I want to inquire whether or not 
when the Assessor makes the assessment, the prop- 
erty holder not having made the return, whether or 
not he makes up a slip and files that? 

A. He makes up the same sort of a statement, the 
same form that would be returned by the property 
holder and files it. 

The COURT: Well, I understand you sent out, or 
the Assessor sent out to the property holder blank 
slips, blank forms? 

Pome Y CS. 

The COURT: And if the property holder makes 
his assessment, why that blank form is filled out and 
sent in? 

Ewe y eS. 

The COURT: But if he does not make the assess- 
ment, or if the property holder does not so return his 
assessment, does the Assessor take a slip of the same 
kind and make the assessment himself in that way? 

we ie does; yes. 

mite COURT: Very well. And that slips ited im 
mire ot tice ¢ 

Pe it is fited with the others. 

The COURT: Have you those ships? 

Mr. EVANS: Why, [ asked the Assessor this 
morning to bring them down, but he misunderstood 
me, thinking I wanted the last one of the assessment 
roll, and I have asked him now to get all of them, but 
I have only one here. They will all be here this af- 
ternoon. The Assessor will testify about that. 

(Witness excused.) 
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G. R. FUNK was next produced as a witness om be= 
half of Petitioner, and having been first duly sworn, 


testified as follows. 
Directs & anineimon. 
Ey Mase KANS: 


QO. Mr. Funk, what official position do yau hold 
in the County of Multnomah? 
Chiet of the field work. 
In what officer 
The County Assessor's office. 


O FIO > 


How lone have you been connected aviti tiie 
Assessor's office of Multnomah County? 

yee beut wime years: 

O. Andgysoul are familar with the tax reeordsmen 
the office? 

A. Yes, sir. 

©. Will you tell the Court themrethod of asaea— 
in@ personal property, please? 

A. The method of assessing personal property; on 
the first day of March deputiessare assioned cemmam 
territories and they take blanks simular to the one that 
the Judge has. They go to everybody in the conte 
taking the town or addition by blocks, pass to every- 
body and leave a blank statement with them to be 
filled out, at the same time taline their name same 
address. In two or three or four weeks afterwards 
the deputy retraces his steps and in the meantime 
whatever assessments have been sent in or whatever 
statements have been filled out he checks them off of 
his list each morning so that he will nat duplicate or 
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eo to anybody that has already sent m a statement 
and he retraces his steps and goes over and asks for 
statements from those who have not sent in their 
statements already. That is sometimes done as much 
as three times, or sometimes gone over at least three 
times, in order to get people to make the statements 
themselves. If after repeated demands to get state- 
ments from the people they fail, then to make a state- 
ment the Assessor makes an arbitrary statement of 
the property that they have, to the best information 
that he has at hand, whatever it is. Then just pre- 
ceding the time of the Board of Equalization, at the 
time that he turns over the roll to the Board of Equal- 
ization he sends out written notices to each and every 
person who has failed to make a statement themselves. 
When they are made from the information that the 
Assessor has, or, in other words, as we call it, arhi- 
trarily, we place an N in there to notify, and the date 
of notification is stamped on the blank, which in this 
case was October 14th, 1911. We notified them that 
they were assessed, what they were assessed for, the 
different items, and that the Board of Equalization 
met at a certain tinve; that 1f they were not properly 
assessed that they had a right to appear before the 
Board and make their objections. 

Mire COURT: Woes that etice civethe tients ¢ 

A. That notice gives the absolute items. 

The COURT: That were assessed against the par- 
THES ° 

A. ‘That were assessed against the parties. 

O, (Mr. Evans) Now for instance, that slip you 
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have there, lets identity what amdeeet it ine iar mec 
What is that slip you have there? 

Mr. BRISTOL: Messi thinkitwouldhewers Gai 

A. This 1S an arbitrary notice ot arbitra asc. 
ment made. This is simply a memorandum. This is 
what the Assessor makes up the assessment roll from, 
as I understand it. This (indicating) is really the 
legal part of the proposition. 

Mr. BRISTOL: Whatdomyvou mean by this, Saou 
put your hand on this? he book? 

A. ‘Theassessiment rolimis, really. 

Mir, BRS Or thetrogks: 

oe bite bool. 

Mr. BRISTOL: That isthe lecal part of the pane 
osition ? 

Dy As I etindercinmneei: 

Mir SRI Sah@ Laie 

WITNESS: Now then, in order to make up a roll, 
either of personalor real, why there must be evidemee 
fathered and put together to make up the roll. Asam 
example, if we are making up a real roll we put aie 
values of the ground on maps and from that place it 
into books. Now for the personal, we place it on a 
personal statement like this and from these they are 
written into books. They are inserted in alphabetical 
form, so far as the personal is concerned. After all 
of these Statements are in they are placed im allie 
betical order, and from that all of those in A, begin- 
ning with A, are written in the A book, and the same 
with B, and so torthimad LT imthe PT book) So ia 
this is the memorandum from which the roll is made. 
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©. Wow thisship of paper | handwyousherce, what 


Eee tlhatis personal blank for ime 

QO. Showing what? 

A. The personal assessment of the Title Guaran. 
Beewe 1rist Company, R. S. Howard, Receiver, 

Mr BRIS@OL : Sade out by whomiy 

A. Made out by a deputy named Shipley. 

Mr. BRISTOL: Not made out by Mr. Howard? 

A. Not made out by him. It is an arbitrary as- 
Bessinenit. 

mir, BRISVOL: An arbitrary assessimemer 

A. If it was made out by Mr. Howard I presume 
we would have no contention, because he would make 
qoematinself. 

Mr. EVANS: The slip will be offered im evidence 
mire | askoto have itimarked Intervenor s Exhibit. 

mo DRISTOL: Objected to, anymore than it is 
a mere exemplar of the witness’ testimony, and ob- 
jected to on the ground it is not substantive evi- 
dence to prove any fact in the petition, and therefore 
incompetent. 

Mr. EWANS: Tiwe purpose of it is 1te offered in 
connection with the explanation made of the manner 
of making assessments. 

Vhe COURT: Objection overruled. 


Thereupon said paper was marked, 


LNA ERM WNOR Soh epi ar 


Q. (Mr. Evans) Now refer to the tax roll for 
1911, Mr. Funk, and to the item about which there has 
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been testimony concerning the assessment on line 27. 

Ae. “Wes, Sir: 

‘Q. And explain, 11 youveanjavhat thestemm sarety 
deposit meant on that line on the assessment roll. 

A. That is simply an explanation of what was as- 
sessed. 

Mr. BRISTOL: Of what was assessed? 

A. Yes, sir. It is an explanation of what was as- 
sessed. The $40,000 is assessed as a value placed on 
the safety deposit vault located at number 2 Chamber 
of Conimicrec. ‘Ulnait 1s thesralme: 

The COURT: You call that merchandise? 

PY \es, Sir, call ie inenemanaice: 

©. (Mr. Evans) Amdithisipetitioners exlibit; ine 
slip of arbitrary assessment, does that state what sort 
of business the concern was engaged in at that time? 

A. Yes, sir; safety deposit vaults. 

©. There are no other items entered? Was there 
anything else on that? 

A. Yes. There was fifteen hundred dollars for of- 
slow cebu eeauonce 

Q. Do you know where that was? 

A. I presume at 240 Washington street, on ac- 
count of the address here. We always give, if there 
is more than one address, make them put the two ad- 
dresses on the statement, and 240 Washington street 
here is presumably where the office furniture was lo- 
cated, at 240 Washington street. 

©. That is the office oi the old Vitle Guaraimvecs: 
Trust Company? 

ie Ves 
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©. Anything else you want to look at? 

The COURT: Well, he has explained—maybe you 
are going to ask about it. 

Mr. EVANS: No. I was going to take another 
mo: 

jhe COWR@: He thas explaincd@ihaigemae aimer- 
chandise, stock in trade, means safety deposit vaults, 
and that appears on the roll of 1911. 

Mir. EVENS Yies. 

ine COURD> Nowe does not appear ton ourcr 
follseas to what that is. Here, for instance ( imdicat- 
ite). 

Pio bRist@: Roll of 1910 the Coummneare. 

mire Court: Yes. 

i. BRISPOL: Lines. 

WITNESS: Line 45 was not written in there. That 
was simply written in the 1911 roll as more explicit. 
Mat ts all. 

Mr. BRISTOL: jeu don't write thiegmaimne «ye- 
ceiver’ here either on line 45 in the 1910 roll. 

Mire COURT: Just a moment. Yot can answer 
that question. 

A. No, it is not written here. 

Mr. EMANS: Cam you tell from thesemolls? Mr. 
Emmons suggests it is on the next page; that is Title 
& Trust Company. 

WWITNESS: No; that 1s a different comcern en- 
tirely. 

©. Can you tell from the slips that you say are 
made preliminary to the items on the assessment roll 
what was included ? 
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kn | Weomaclis 

WY. Will you have those slips here this afternoon 
then? 

A. I will try to get them. They are put away in 
boxes in the basement at the Court House. They be- 
come quite accumulated in the office and they put 
them away in boxes down in that basement and it is 
pretty hard to get at them. 

Mr. EVANS: It is important, Mr. Funk, beeause 
some of this property has been sold bythe Receivcn 
as Mr. Bristol has indicated, it will be very import- 
ant. 

Mr BRISTOL: The records of the court sosiiome 
I will advise you of that now. 

WITNESS: This is evidently made on the same 
basis. I know forty thousand on the vault and fifteen 
hundred on the furniture; just the same. 

The COURT: Well, let me inquire what the time 
was when those vaults were sold. 

Mr. BRISTOL: Your Honor, | will firmish vou 
Piaiedaverc aso mltely. 

The COURT: It has been three or tour years aoa 
ae bbe 

Mr. BRISTOL: It has been quite a while: gee 
your Honor. 

Mr. EVANS: Well, find that down there. 

Oo) Uiteneimmiiee | OO mron: 

A. The forty thousand dollars for the vault and 
the fifteen hundred dollars for the furniture, just the 


same. 
Mr BRISTOL: Thats stilsate deposit vanit: 
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me ROS) Howard. 

Mr. BRISTOL: Now, Mr. Evans calls my atten- 
tion to a question I asked of the previous witness on 
@@eectaid. Iimottce tis roll here is wrlvem up im one 
handwriting, and opposite line about 10 there is an 
asterisk, and the previous witness said that that 1n- 
dicated that it carried your attention to the foot of the 
roll and there we find, “Title Guarantee & Trust Co., 
io toward, |r., Rec'r.) apparently entered im adit 
ferent hand, perhaps in the same handwriting, I am 
not able to say, but it is different ink. 

A. It is different handwriting, too. 

Me BRISHOL: A diferent handwriting, togs 

he Yessir. 

Mr. BRISTOL: Do you know anything about 


A. Yes, sir. 

mh BRISVOL: Cansou tell membout ite 

Ee es, sir Preéstimably, without any sqmection, 
in sorting, 1f they happened to be sorted wrong— 
everybody makes mistakes, and we don’t always get 
them in alphabetical order, and when we write them 
issthey are in the wrong place, why then theweare 
written at the bottom of the page where they should 
be in alphabetical order, and the asterisk 1s put there 
to call attention that here is the point where it should 
have been. 

Mr. EVANS: That is, that item should have beer 
entered up here? 

A. In looking for Title Guarantee & Trust Com- 
pany naturally he would look alphabetically for it and . 
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naturally would find it here. When he does not find it 
here he sees the asterisk and looks at the bottom and 
finds there it 1s. 

Mr. BRISTOL: The question was) when was that 
put in? 

A. I could not tell youwhenitwas putin. Items 
put in by the chief deputy at the Assessors oftreevad 
the time. It is in Maxwell's handwriting. 

Vie BRISTOL: Thatets viet 1] thomenhe 

©. (Mr. Evans) But the point we are after is the 
difference in the handwriting between R. S. Howard, 
Receiver, and the other. That of R. 5. Howard, Re- 
ceiver, seems to be in a different handwriting than 
the entry Title Guarantee & Trust Company. 

Pe ce. 

©. Do you know anything about when R. 5S. How- 
ard, Receivers namie was put im there? 

A. Sometime of course prior to the time 1t pea 
turned over to the Board of Equalization. 

QO. You don't know when that was? 

A. I don’t know the date. 

Mr. BRISTOL: Whose writmg is that? Do you 
know? 

A. Maxwell's. 

Mr. BRISTOL: Pitat is Meswell’s serine: 

Per gees: 

Mr. BRISTOL: Its that Maxwell's writing, too Ge 
dicating) ? 

ee NCES. 

Mr. EVANS: Now Title Guarantee & Trust Com- 


pany. What isnot Setting 1mimathe record. 
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Mr. BRISTOL: Well, that is not Maxwell’s writ- 
ing (indicating), is it? 

Ee | don ttinink it is. 

mG BRISPOLe No: but this 1s tiemwaends hor. 
Howard, Jr.” is Maxwell’s writing? 

A. Yes, sir. 

Mr. BRISTOL: You don't know whose writing 
wit is, do you, the words there, ~TitlesGmarancee & 
Mast Co.” ? 

A. No. I could tell by looking back over our rec- 
ords who wrote the book. 

MieBRIisTOL: Well, the point you are sme 
aout, however, that was placed on there, it was 
Diaced on there as it now appears and at difierent 
times, and at any rate, that forty thousand relates to 
the safe deposit vaults and nothing else? 

A. However, the same man that wrote this wrote 
this (indicating), the address. 

Mr BRISTOL: You say the same mam that wrote 
woe —-R. S. Howard, Jr., Receiver? 

Ee Wvrote this (indicatnie). 

Mr. BRISTOL: Wouldn’t vou say that the same 
mam that wrote “Second and Washingtom Street 
merote litle Guarantee & Trust Co.” ? 

i No. 

ir. BRISTOL: But the manivho Svrote RS. 
islowvard, |r., Receiver, is a different writer ian the 
fellow who wrote Second and Washington Street? 

A. I don't think so. 

Mr. BRISTOL: Don’t you think, Mr. Funk, these 
particular items, line 46, page 6708 of the 1909 rol), 
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visibly shows that the Title Guarantee & Trust Co.., 
Second and Washington, are written by the same per- 
son, but that the phrase in between “R. S. Howard, 
Jr., Receiver,” is written by somebody different? 

A Ne doi tiliimicse. 

Mr, BRISTOL: Well, look at the tiemmes aindeace 
if Som cane tell 

A, Well, the figures are put in by the same one 
that wrote this and that (indicating). 

TNS OORT GGL he 1G Tk Se ele aunal is 

A. And the reason how that can be, ican vellguam 
just how that is: that sometimes some of the bigger 
concerns in the city, and sometimes not some of the 
larger-ones but as a rule the largersones 10 theveme 
are being investigated by the Assessor himself in re- 
gard to their value, and there is simply what we calla 
dummy placed in the proper place, with simply the 
Hetiine OF tine COMCehI) Olltinenne 

Mr. EVANS: Oh, yes: so as to hold its position? 

A. So as to hold its position; and then afterwards 
the address and the amount ts filled out when the 
property, when it is properly turned over by the As- 
sessor to be filled in. 

©. But the point we are making here, it seems to 
me all of us are somewhat of the impression, except 
you, Mr. Funk, that the Title Guarantee & Trust Cay 
Second and Washington, and the figures all look more 
alike there in the same handwriting. 

A. No. The figures are Mack’s figures. 

OS Wey ano. 

ee. Sikes: 
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Oo You are iamilian with tiem: 

A. All you have to do is look at your fours and 
fives all the way up and down the page to find it is 
not the same. 

Mr. BRISTOL: Well, what I want to get at, Mr. 
itil, 1s, you testity now R. S. Howard, Ji) Receiver, 
is entered in Maxwell’s handwriting; is that correct? 

A. Thatis my judgment, it is Maxwell’s handwrit- 
mmo. | believeit is. 

Mr. BRISTOL: And Maxwell was who? 

A. He was the chief deputy in the Assessor’s of- 
nee. 

Mir BRISTOL: Where ishe now? 

A. | Jale 1 ml We eli 

fir RISTO: Is he still connected wit thew. 
sessor’s office? 

we ile is not. 

Mr. EVANS: Do you know where he is working? 

Pe Nol don. 

Mr EVANS: Then in the 1908 roll, I believe you 
examined at line 16. I will ask vou to examine that 
roll and state if you can what items went to make up 
the roll under the heading of Merchandise and Stock 
com rade. 

A. Well, of course the deposit vault was included 
in it, and notes and accounts and other stufi, other 
merchandise was included into this. 

Mr. BRISTOL: How do you know that? Why 
do you say “of course’? 

A. From the value. 


Mi: BRISPOL: What? 
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A. From the walter or it. 

Mr. BRISTOL: I Know, bite woueare just making 
a speculation, Mr. Funk, from what vou see there, and 
based upon the method and manner of doing business. 
Now, it is) a very important matter for us te kaow. 

A. Ithink we will lave it here this aftermoon. 

Mr. BRISTOL: How is this sixty-two thousand 
made up? Well, is that an arbitrary assessinent ? 

A. Well, I could not tell you from tims book 
whether it is or not. 

Mr. BRISTOL: Whetcansyourtell tienre 

AS Wicam tell trom) thersiins 

Mr. BRISTOL: Weenie slips - 

A. Yes. I think 1 1s an arbitrary assessment, be- 
cause there is a Ictter here I think that will show con- 
clusively it was an arbitrary assessment. 

Mr. BRISTOL: Yes. I think I know about the 
letter. You havegot thetrestsoi tiem, hayeusens 

Mr. EYANS: idon t know whether there uremane 
ittore or not. Were you able to find any more? 

WITNESS: I don’t know whether there are any 
more. There might be more, but we were unable to 
find them. 

Mr. BRISTOL: Lets see if we can get this cee 
tled so we can expedite the matters. You can find 
the slips. Cant it be stipulated between us on every 
occasion when the Receiver was notified by the As- 
sessor, that the Receiver always claimed the property 
exempt for causes and reasons therein set forth, and 
that you have a letter of July 13th, 1908, which would 


seem to be a reply to the Receiver, saying that the 
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Assessor would not allow his exemption claim, so we 
can get the whole thing in? Because, as a matter of 
tact, the Receiver did do that all the time; and it will 
save digging up a whole lot of records and it will save 
one point, which is, you have claimed that they made 
the arbitrary assessment and notified them. Now 
that notice would apparently be of some value. | 
want to show, which would be a part of our case nat- 
urally that that letter on its face shows, and that you 
all the time were notified, ] mean your Assessor, so 
far as we are concerned we were claiming, as we claim 
now, this stuff so assessed was not assessible in the 
manner and method you assessed it and the property 
foetie hands of the Receiver was exempt. You know 
aaa to be the course of the correspondence, dont 
your 

PyLENBSS: I believe that is the truth. 

mir. BRISTOL: Yes. 

my, EVANS: This letter here mndicatesaiat Wir 
Howard had previously—this is the copy from your 
@iiice record, is it? 

PIT NESS: Yes, sir. 

Mr. EVANS: Had previously taken the matter up 
with your office some way or other, either by cor- 
respondence or letter— 

WITNESS: (interrupting) Either by phone or 
lec” letter. 

Mr. EVANS: (continuing) And of course I sup- 
pose he would not waive his contention as to that. 

Mr. BRISTOE: No, he didnt. 1 wall tell you, 


furthermore, J will give you this assurance, the Court 
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and counsel: I advised with Mr. Howard all the time 
and I think his evidence will show, when I produce it, 
that he will advise the Court and counsel that he fol- 
lowed his counsel's advice. 

Mr. EMMONS: Then it will be stipulated that he 
knew every year that they were attempting, or were 
assessing his property? 

Mr. BRISTOL: He knew every vear that they at- 
tempted to make these particular assessments in this 
particular way, and he was constantly claiming that 
the property was exempt. 

Mr. EXTMONS: That iswhat I undéefstand. 

DrehiRiSTOm Wes 

Mr. EMMONS: He knew they were attempting to 
assess the property in the manner that they have as- 
sessed it. 

Mr. BRISTOL: lathe nianiier it shows oni 
rolls, but the Receiver was continuously objecting that 
that was not an assessment and that he was exeimpl 
tHiereironi, 

Mr. EYANS: 1 will ask to havethe letter cop aan 
June 3rd, 1908, R. S. Howard, Title Guarantee & 
Trust Company—is that a copy from your office files? 

VW INS. | Yes one 

Mr. EVANS: I will ask Mr. Howard if he can find 
thle Otmer 

Mr. BRISTOL: TI think perhaps we can, but we 
admit we got it. I am not making any contention 
about that. 

Mr. EVANS: Iask to have it copied in the record. 

Mr. BRISTOL: Sure. And it will be understood 
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between us there are other letters, as Mr. Funk has 
testified, both pro and con, from the Assessor to the 
Receiver, and from the Receiver back, with reference 
to the same contention. 

Thereupon by agreement said letter was received 


and set out herein as follows: 


bee SIGLiEaky ASSESS@ie 


Multnomah County, Portland, Oregon. 
July 13, 1908. 


Mr. R. S. Howard, Receiver, 

diide Guemamtees: Wrist Co,, City. 
Wear Sir: 

I am unable to find any law wherein the personal 
property of the Title Guarantee & Trust Company, in 
your hands, as Receiver, March Ist, 1908, is exempt, 
since the law reads: ‘All real property within the 
State and personal property situated or owned within 
this state, except such as may be specifically exempt 
by law, shall be subject to assessment and taxation in 


egal and tatable proportion.’ 


“Since there 1s no provision exempting property in 
the hands of a receiver or any court, there can be no 
question about the property mentioned being subject 
to taxation, and I herewith enclose you blank, which 
please fill out and return to me at your earliest con- 
Wenlence. 

Nours very til, 


eee eee een ees e ste fessor wees esesasecesenseaases 


Assessor.” 
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The COURT: There was no contention ever made 
that the Receiver ever had no such property as is men- 
tioned in the tax rolls? 

WITNESS: No, sir, not to my knowledge. 

The COURT: I think the Court will take an ad- 
journment now until two o'clock. 

Mr. BRISTOL: May it please the Cotiriehcione 
your Honor retires, I might save Mr. Evans some 
trouble. I am willing to concede this much, if he 
wishes me to, and to save the hunting in that base- 
ment Mr. Funk spoke about. [am willing to concede 
to you that the Assessor attempted to make arbitrary 
assessments after receiving notice that this particular 
property was not bound, and that the result of those 
assessments appears to be as shown upon the rolls 
that you have introduced, without conceding that the 
name R. S. Howard, |i, Recemer, as written im tiene 
was properly written in. You see what I mean? But 
I don’t want you to go hunting up all those files. 

Mr. EVANS: 1 think we oucsht to have them, be= 


cause they may help explain what made up those 
items. It they canmmind chen i preter tien) tordore 

Mr. BRISTOL: Well that is tor your own caine 
venience. 

Thereupon, a recess was taken until two o'clock p. 
m. of this day, Wednesday, November 26th, 1913, at 
which time court reconvened and the trial herein was 
resumed as follows: 

G. R. FUNK resumed the witness stand and fur- 


ther testified as follows: 
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Direct Examination (continued). 
Eger, EVANS: 


) We asked you to imake ay scanenmiometitesiec- 
ords to see if you could find the other statement of as- 
sessable property. 


A. Yes, sir. 


Q. Did you succeed in finding any others? 

Ae | foundone more. 

Q. For what year was that? 

SUSI) 

Q. This is it you produce here, is it? 

me Yes, sir. 

Q. That covers the assessment that was made in 
1910? 


A. 1910, yes, sir. 

Mm 2 VANS: I will offer it in evidence 

Thereupon, said paper was received in evidence 
without objection and marked, 


DN diy EN@ik SEX Pe ie 


The COURT: Do you keep all of these slips on 
ile ¢ 

A. Well, they get to be pretty bulky and they are 
put in boxes and put in the basement of the Court 
House and the janitors pile stuff around over them 
and they are pretty dirty, and we had to go through 
a great big lot of junk to get these. 

Q. (Mr. Evans) Are they still looking for the 
Opilers Mpetmener 

A. No. They quit. 

©. They could not find them? 
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A. Well, they are there, but then just where. They 
are not really the record anyway, as far as that 1s con- 
cerned. They are simply what the record is made from. 

‘QO. Explain please what that double “A” means 
opposite those items that have been entered there, the 
amount of the assessment. 

A. Well, the dottble Av amleans it is Anpitranies 
sessment and written in red means that it was taken 
off the statement the year betore; that it was arbiimanr— 
ily made the year before and that is the amount it was 
assesscd at the year beitore, im 1909, forty *housand 
dollars for the safety deposit vaults, written in red 
too, and fifteen hundred dollars for the furniture. 

©. So virtually then this exhibits the assessment 
for 1909 as well? 

Bae, it docsweies: 

©. In the 1908 assessment roll it appears, as I re- 
call it, the first item was some sixty-five thousand 
dollars. 

A. Sone, and don (rememiser now inne. 

The COURT: Sixty-two thousand. 

Mr. BRISTOL: Sixty-two thousand five hundred. 

Mr. EVANS: Sixty-two thousand five hundred 
dollars besides the personal property; besides the fix- 
runes, | Shouldesay. 

©. Do you know whether or not the safety de- 
posit boxes were assessed? 

IN NESS Gili. 

OO} lia theieinenn: 

A. Vhey avere inciided imetiies@escssinteciit, 

Q. And what else, 1f you know, went to make up 
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that value of the property? 

A. In 1908 the assessment included also the plant; 
that 1s the books. 

QO. What plant did they have there? 

A. Well, they had a set of books for searching 
moles. Uheyilhada plant there for amedeewedetsmlamt. 

‘QO. You mean an abstract plant? 

no Vesvsine They sold it in some piacere. io 
mot lst, 1908 Mio the Vitle & Trust Comipamy sev iniela 
has it now. They went in business on the Ist day of 
August, 1908, and it was about that time, I don’t know 
foiestiie, | didnt get time to look up thesbulimetseme, 
but that is the time that they went into business, on 
the Ist of August, 1908, and they purchased this plant. 


The COURT: Who purchased this plant? 

A. The Title & Trust Company. It 1s now amathe 
Lewis Building. They are another abstract com- 
pany and guarantee company. 

Mie COWRT: Vhey ptirchased itvi@iesivessmnnle 
Giarantee ~ [rust Company? 

A. Presumably from Mr. Howard, but it was the 
plant that the Title Guarantee & Trust Company had. 

Mr EVANS: You mean they sbotighi@tecjcr iia 
abstract books and outfit for making abstracts? 

Se EES. Sie, 

Mr. EVANS: Bought that item the Wine Gwar 


antee & Trust Company. Do you think of anything 
else, Mr. Emmons? 


View NUON SS Se iiniikethat 1S ail. 
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Cross Examination. 


By Mr. BRISTOL: 


©. Did you find out, and refresh your mimemon. 
about that R. S. Howard, [ir Receiver business: 

A. No, J didn’t look any further in regard to tt. 
Mr. Bristol. 

Q. I will call your attention to Intervenor’s Ex- 
hibit 2 and ask you 1f I understood you correctly that 
this red shows that the same sort of an orbitrary as- 
sessment would be made to the Title Company for 
We): 

EY IESE CHIINe 

©. Exactly. So thatit you tad that statenrem 
here it would be just the same as that one? 

A. it would he ancolurel stile saine: ~ Pinesreqm. 
put on there for the benefit of the assessor tn making 
COM PAbicons CAcKnye din 

QM. !am particularly anxious to know whether the 
name of the receiver would be upon that assessment 
OF that statenienmt lmeamins 

A. Well, that Weommdinerrellls on. 

(). Well, it ts not on that one, is it? 

A. No. That [could not tell you, But tie 
amounts here are taken, these amounts here are taken 
isom the previous. 

(1). Yes, | timderstand@that, the previotcne ll: 


A. Yes. Dut in recandeio une naince ais, sl coule 
not tell you. 


©. Well now, this reil says, Vitle Guarantees: 
ist Com wemer i: 
EA. « Ses: 
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©) Character of biismess pani = 

A. That is the item, the statement there, although 
the roll might include even more than that. 

O All rightaters look at 11. 9 G7e-aliie 45, would 
fepecscnteine roll for 1910; wouldnt? 

A. Yes, sir. 

© That isvonmintervenors Exhibit yZaamceisentie 
entry that shows that this statement was entered? 

Pee wes cmMeniiat is ttredetly. 

@> I motrce on here in blue pencil,” Seemiine welll 
before entering.” What does that mean? 

A. Well, evidently Mr. Maxwell asked something 
in regard to it. Maybe he wrote it himself. I don't 
know whether he did or not. 

©. Why was it that Maxwell was always the fel- 
low that was particularly concerned here about this 
iitle Guarantee & Prust Company tax apparentige: 

A. Well, that I don't know, otherwise than that 
he was chiet deputy in the office. Otherwise I could 
not tell you. 

QO. Now, I show you the 1909 roll at the point and 
place where line 46 appears, and ask you by what au- 
thority anybody would have to enter the name of the 
Inecciver, Wi view of the fact that yolmtold ius this 
morning on your direct testimony that these entries 
here were made up from statements previously pre- 
area anil thcimais stacemenlsmmLer Venom emia lite: 
which you say is a proper one, does not show the name 
ees. Towanda weCelwer - 

A. Well, that would not be any reason why that 
they could not He acided to it, because it is met @ tax 
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moll, ile, Jeencnirel |, 

©. Well, but I am getting at the fact that you 
stated— 

A. (interrupting) It could not be— 

©. (interrupting) Now, wait a minute: (ordeal 
understand you correctly that the foundation for the 
roll itseli is either a previotis blank of a previgmc 
statement either actually made by the owner or arbi- 
trarily made by the Assessor? 
Yes, sir. 
Is that trite: 
Vhat iss 
Now then, it is also true, isn’t it, that Inter- 
venor’s Exhibit 2, you told us was the same by reason 
of these red letters that you identity it by, was the 
Saine tor 1909 as itewas tor 12107 

A. Yes, sir. These 1tems— 

©. (interrupting) Now then, these— 

Mr. EVANS: (interrupting) Wait until he gets 
his answer finished. 

Mr. BRIS Ol wisest SG.o @heacdk 

WITNESS; Wiese irene are alsoluvely tie cama 
(Indicating.) These may not be the same, because 
if this had changed hands and was under a different 


OPO > 


name, why, these items would appear, as this was 
assessment on the particular property. 

Mr. EVANS: Phis'@anrd ~thiese” doit cet imetive 
record. 

Q. (Mr. Bristol) So you did have some informa- 
tion then with regard to the future whether the in- 


Stilution chamecd! hanes, cid onte 
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A. Oh, sure. 


O. Now, asa matter of fact, it had changed hands 
Emer toelOOOmiiaadn t it: 

A. Ye€S; part of itawas changed hamdsanyeway, be- 
nemee that. 

OQ. No, but Iam getting at the actual physical sit- 
lation as to the litle Guarantee & Viagem ompang 
Did not vou as one of the Assessor’s deputies, know 
piat the litle Guarantee é Trust Comipany sent into 
the hands of this court on November 2nd, 1907? 

A. Thereis no doubt but what the Assessor knew 
fie 

Oeeres: allivive (ime): 

A, Where ts not any argument about tliat. 

QO. Well, I don’t know whether there is or not. 
What is the fact? You people representing Multno- 
mah County knew that, didn't you? It was published 
mmetie papers and everywhere else? 

Pe linere is nemdenbr aout it, 

© No. Nav, what I think is partiemlagenmaterial 
to us is that 1f the Receiver on the one hand was con- 
stantly contending, or making it appear, that there 
was no liability, and the Assessor was making it ap- 
near that there was a liability, and that arbitrary as- 
sessments were made in this way all the time to get a 
foundation for the rolls, how it came about that when 
we got the arbitrary assessment statement produced, 
the Receiver’s name is not on it, if there was an in- 
(emurlonetomdssesseme Keceiver, 

m lhatd@es ict make any diiterences mecalic: 


tiice1S mote Toll, 
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Orr hich 1s not anal 

A. This not the roll until aiter if 1s accepredaace. 
roll. You see, this is stmply the foundation of the tax 
roll. At the time that the Assessor makes this up, 
now— 

Q). (interrupting) What you are refermnc temac 
“this,” is book 6708 of 1909 tax? 

A. Yes;any book, as far as that ts concerned, that 
is included in the roll. I am making a general state- 
ment that so far as the Assessor was concerned, if the 
day before he turned this over to the Board of I:qual- 
ization he had got information that these safety de- 
posit vaults were only worth five hundred dollars he 
had a perfect right to change this to five hundred dol- 
lars. That is not violating any part of the law. And 
if he found R. S. Howard, Jr.. was an owner of a part 
of it the day before he turned it over, he had a right to 
add R. S. Howard) |rssinamge so lone as ie nomic. 
him. 

Q. So long as he notifies him? 
i | YES. 


‘O. Have vou got any proof that he ever notified 
oS oO A 


A. Yes, 
On tats 


A. The record shows, you know, the date of the 
Notification, anuethat 1s the enly person tliat wecotme 
notify. 

Q. Where is the record of notification in 1909 that 
you notified the Receiver? 

A. We haven't got it here. 
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©. You haven't got it here. Did you notity the 
Ineceiver ¢ 

A. I always do. 

©” Not the Pitle Guarantee wei Company, 
pitt tine Receiver. 

A. Always do, because the Assessor knew—there 
is no doubt but what he knew the Title Guarantee & 
Trust Company was in the hands of a Recénver and 
feat ok. o. Lloward, |r, was the Receimen 

O. Now, Mr. Funk, just a minute. I don tavant 
vou to make a statement that might be incorrect. 

A. I dont want to, either. 

©. I know, but listen. Now let me remind you: 
You remember that George H. Hill was the first re- 
ceiver in this court, don't you, and that he was re- 
moved? 

Ew mes. | tementer le was, yes. 

Ao) And youremember thatnext to Geena men 
came Edward C. Mears, who would be the receiver 
in the year that this assessment was made, 1909. 

A, Well then, probably Mr, Mears is the man 
that— 

©. (interrupting) Well then, how does it come 
fiat kh. >. Lloward s nantes putter) Iiaiens jiner 
what I want to know. 

A. Well,if Mr. Mears was the Receiver at the time 
that this roll was turned over to the Board of Equal- 
ization, I haven’t any explanation. 

©. Yes. Well now, the roll for 1909 taxes—tet's 
eet it right now—the roll for 1909 taxes would be in 
the Board of Equalization in October of 1908, would- 
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Mitty 
A. Yes, October of 1908. 
©. Wouldn’t it? 
A. No; October of 1909. 
©. Not the 1909 roll; that would me whe ten roll 
A. Whe 1909moalliic 1302 
©. The 1909 ols 1909; 
eS: 
©. In otherawords, theny ii that be the case iicne 


is twelve months yet in our favor that I didn't know 
about. Ihe roll ior thisiyeanot 1913 for instancem 
went before the Board as taxpayers in October, 1913? 
A. WUhat 1s tcorect: 
©. Now, that roll you don’t collect on until after 
the Ist of March, 1914? 
JES. 
Is that right? 
The 1st of eietiai 
The Ist of Mebruary, yes. Now then, thus 1909 
roll then would not be subject to collection upon it un- 
til the following Ist of February, 1910? 


1 > > 


A hat 1sseGmmens 

©. All right. “Piem lets put it his way: “Gam 
you tell me whether or not that name, R. 5. Howard 
Jr., Receiver, was put om there nemions taetiiec mare 
that the Board®or Mouahzatiomeweted 7 

A. It must have been, because the Assessor does 
not have charge,—did not have charge of the rolls at 
Ay eG paare aie” (cine. 

©. Well, that is not the point. That is only argu- 


mentative. Do you know what the fact is? 
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The COURT: Do you have any personal know. 
ledge of that? 

A. I don't know when it was put on personally, 
the 
up until this year the As- 


only I know that the Assessor up until this year 


law was changed this year 
sessor did not have,—after he turned the rolls over, 
which will show in the back of the book the time they 
receipted for them, that the Assessor at no time had 
the rolls in his possession. Here is where his affidavit 
is, where he tirns it over (indicating). Here is where 
Fields receives it (indicating). 

rir. EVANS: October 1S. 

Mr. BRISTOL: No; that is where it went to the 
Board of Equalization ? ; 

iN 55: Exactly. 

©. It went to the Board of Equalization @creiser 
sth, 1909? 

A. Well, the Assessor at no time had this book 
after that time. It was in the possession of either the 
Board of Equalization or the County Clerk or of the 
fei Collector. 

QM. Yes. Well now then, in view of the fact that 
this statement—I will put it this way to you, because 
iometit yourto five the Court the bene of omr cx 
PeraimMowledoc On this: in view OF tile md@emsiian tis 
Statementisays  litleGuarantee de Driste@omior the 
rear 1OVOP tntervenors Exhibit 2, and that by con- 
temporaneous facts you state that 1909 would be the 
saine, and the fact that all of these rolls produced here 
except two of them, only use the name Title Guaran- 
tee & Trust Company alone, even during the time of 
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the receivership, please be kind enough to tell me, was 
it the intention of Multnomah County, so far as you 
know, to assess the Title Guarantee & Trust Com- 
pany for what it claimed to be a personal tax, or was 
it its intention to assess the Receiver? 

A. Well, my opinion its, that is all I can tell you— 

Q. (interrupting) I didn’t ask you your opinion; I 
want the facts, Mr. Funk. You know what I mean as 
to what the intention was when they put “Title Guar- 
antee & Trust Company “omtmere ; was ithe inten. 
tion to assess the Receiver or the Title Giamimeeen = 
Trust Company? 

A. Well, Mr. Bristol, I wasn’t the Assessor. 

©. I know, but you know the surrounding facts. 

A. And what Mr. Sigler’s intention was, why, it 
would be hard for me to swear to. 

©. Well then, I will put it around the other wax 
You were the chitei tield depuiy) were yotmot- 

A. No, not at that time. 
(). Well, you were in the Assessor's office? 
A. Yes, sir. 
©. I will put it this way— 

A. (interrupting) Thad charge of the land values 
at that time. 

©. In view of your charge of the Assessor’s office, 
if you were assessing R. S. Howard, Jr., Receiver of 
The Title Guarantee & Trust Company, that is the 
name you would put in the roll, isn’t it? 

A. I would, yes. 

©. And if you were assessing the Title Guarantee 
& Trust Company, that is the name you would put in 
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the roll, wouldn’t you? 
A. I might make a note, of course, indicating that 


they were bound together, just the same as 

‘©. (interrupting) Well, that is not the point Lam 
getting at. I want to know with reference to that 1n- 
tention. So I think you have explained exactly what 
Tam after. Now, how do you explain that part of the 
time in those rolls of 1908, 1909, 1910 and 1911, in 
the four instances two of them don’t mention the Re- 
ceiver’s name at all and only one of them mentions 
the Receiver as an addition after the roll is apparently 
made up? 

me Ltold you that I didivt explam it, becauce I 


don't know why they didn't do that. 


Re-direct Examination. 
By Mr. Evans: 


©. So far as the Assessor's office was concerned, 
your understanding about it, it would not have made 
any difference whether this property was in the hands 
Oteaereceiver or wasestill in the Title (Gttamantee & 
Trust Companys hands? What you were trying to do 
was to assess the property that belonged to the Title 
Guarantee & Trust Company? 

ii BRistOl: "Now, | object (emtiaretinow dive 
ground that, and I think counsel recognizes it to be 
more or less argumentative, involving part of the de- 
termination that this Court would have to make, and 
rather calling for the conclusion of the witness. 

Mr. EVANS: It is probably objectionable for that 


Peace, hat | imacimethere have been ome or two tore 
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questions somewhat argumentative ahead of it. 

The COURT: You may answer the question. 

Mr. BRISTOL: I think on cross @Gammanen 1 
had a right to pursue it. 

The COURT: You may answer the question. The 
Court will give it such weight as 1t deems proper. 

A. Well, individually tWe Assessors ofttec, ace 
understand it, was to assess the property, all personal 
property that is located in the County of Multnomah, 
it is the duty of the Assessor of this county to assess, 
and 1f it was the Title Guarantee & Trust Company's 
property, why, it presumed that it was, and as I un- 
derstand the law, if he made a mistake in assessing it, 
it is not conclusive that it should not be assessed; that 
the law provides for that, and that it does not make 
any difference whether it was assessed to the proper 
owner or not. To explain the way I understand it 1s 
this: If I find goods down here in a store stored 
away, the law recognizes that the Assessor has a per- 
fect right to assess that property to the man who has 
the goods stored, without the man will make a state- 
ment himself stating who owns the goods and the 
value of them. 

(Witness excused.) 

Mr. EN ANS: MiaSitioward, please takethe stand: 

R. S. HOWARD, Jr., was thereupon produced as a 
witness on behalf of the petitioner, and, having been 
first duly sworn, testified as follows :— 

Direct Examination. 
By Mr. EMMONS: 
@. Mir: Howard, yowaredNeceiwer of the Title 
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Guarantee & Trust Company? 

me il am. 

©. And how long have you been such Receiver? 

ieee Sincempmatatry Z2ist, 19@s: 

©. Did you ever have any notice from the Asses- 
sor’s office that the property which you hold as Re- 
ceiver was being assessed, the personal property? 

ee ecicl: 

() Wher did you wmirst receive that notee? 

A. My recollection was sometime in 1908; [ mean 
during that year. 

QM. And each year subsequent to that time did you 
have notice? 

Pee lecan i recall as tosadirect notice, but Iscamene- 
call them leaving blank statements there, as they are 
accustomed to doing from house to house, or from 
Peace to place, Dhat is the custom of thievonnce. 

pee lack year? 

ee ach year. 

O- And lave you talked to the Assessor im Sie 
ler, in reference to these taxes? 

= 1 didnot talk to Mr. Sigler. lil commence 
tions—I first advised with my attorney on the first 
assessinent, with Mr. Linthicum and Mr. Bristol. 

DieC OUR: Asia ist9OS? 

A. 1908, yes, sir; and then each recurring instance 
I took it up with my counsel and was under advice 
from them, and then I several times spoke to Mr. 
Maxwell, who was the chief deputy in Mr. Sigler’s 
Ciimec, tile COM VoSeSSOr, 

O. Now) yon paid the tawes, Pibchieve, Gyemie real 
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estate that you held as Receiver? 

iy, level esha es. 

Q. Did you ever pay it on the personal property 
that you held as Receiver? 

AS can’t recall shared 

QO. In fact, you contended that the property was 
not assessable— 

A. (interrupting) The personal. 

Q. (continued) while it was in the custody of the 
Combet 

A. And under the advice of counsel I acted. 

QO. Under the advice of counsel ? 

GES 

‘Q. Then the taxes on the personal property which 
you hold have never been paid, on the personal prop- 
eure 

A. It has not been paid. 

QO. Now, what was the character of this personal 
property that you had on which the taxes have never 
been paid? 

A. You mean on which the assessment was levied? 

Q. The personal property that you held as re- 
Cin ci. 

A. I don’t know what they were assessing, but it 
was presumably on notes and open accounts and the 
assets of the Title Guarantee & Trust Company. 

O. Well, you had some safety deposit vaults? 

A. And that ts one of its assets, or was. 

Q. Yés;and you lave meycuspaid any laxccroisulre 
Wallis nave sont 

A. No. 
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QO. Were you operating those vaults while you 
were receiver? 

A. Iwas, yes, under the orders of this court. 

QO. «And for how long did you continue to operate 
fee tl § 

A. Isold them in August, 1911: 

‘Q. And you had some furniture, fixtures, and so 
forth? 

A. Office fixtures, yes; regular banking fixtures, 
iesle andustial paraplernalia 

©. Do you know what valuation they placed on 
these vaults? 

A. )6Not in detail, no. 

©. Forty thousand dollars? 

A. Idon't know anything of the total assessment. 
©. I know, but would forty thousand dollars be 
an unreasonable amount to assess? 

A. I don't know the basis on which they would as- 
sess such a holding. 

©. You dont make any contention, as I under- 
stand it, as to the amount of the assessment, but sim- 
ply that they had no rights, under the advice of coun- 
sel, to assess them? 

ma, i have never replied to it, or iiigesmeated amp. 
further than to go into it with my counsel, and there 
I stopped. 

QO. Did you know on what valuation this property 

ras assessed during these years? 

Pe Not inde noe, | diderer 

O. You knew in a ceneral way? 


Pe Pecavse the notices or the Statéments would 
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only carry an assessing amount, a total amount. I 
didn’t know how it was segregated. 

‘QO. You received these statements from the As- 
sessor each year showing the amount the property 
was assessed at? 

A. Well, not from the Assessor. I don’t recall. 
I may have an instance in mind where I had such a 
notice from the Assessor’s office, but I more particu- 
larly had notices from the Sheriff's office sending out 
these delinquent notices. 

QO. Did you ever make any objection to the valua- 
tion on this property on which assessment was made? 

Mr BRISTOL: It is tentively amimaterial acu 
Honor. It is not within the issues in this case. 

The COURT: He miay answer the question, 2 
think these matters would probably come up here- 
alter, and you had betmemthaware the testitioyne 

WITNESS: What is the question? 

The COURT: Dit@you ever object tothe valine 
tion of the property: 

A. Not in detail, no. My objection was on assess- 
ment. I never went into detail. 

©. On the question of ability at all, whether the 
property was assessable? 

mae -yecs, 

©. That was the ground of your objection? 

A. That was the ground of my objection. 


Cross) x aiiinetion. 


By Mr. BRISTOL: 


Q. Did you ever receive any notice from the Sher- 


Title Guar. & Trust Co. 130 


iff that he held a warrant for the delinquent personal 
property taxes and would levy upon property in your 
hands? 

1 didnot. 

OQ” At am time: 

Ae At no) tate. 

O. Were jomcvermoetiiied by Teva ord ihe 
fax collector, by Ro Wy stevens, the Siieriiimoteanlt— 
moma Counts, or by & DD) Sigler, Themetoameot 
meanalization, or any officialbody or offfeiaiemiattire 
property in your hands was subjected to probably 
levy under a warrant in the hands of the tax collector 
or the officers acting for him, and as sueh receiver 
you would be held lable therefor? 

A. I was not. 

‘). I show you four papers, whitch are exhibits at- 
tached to the decision of the District Attorney in this 
proceeding, and ask you if you ever saw them before. 

Pe bhese partictilar papers? 

(). Well, or any ones like them? 

Pe | ltave Nad documents, | haverhad) similar 
sheets from Mr. Stevens’ office when he was Sheriff 
iiae Pax Collector. 

© Well, what do you mean by “sismilar = Did 
they contain the same subject matter amd the saine 
name? 

A. As nearas J] can— 

© “Cutenmpime) All richtig call yemr atten 
tion to the four sheets handed to you, purporting to 
be delinquent tax statements for the years 1908, 1909, 
1910 and 1911, and ask you to look at them and tell 
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me whether they compared with what you saw before 
and whether the name of R. S. Howard, Jr., Receiver, 
or any demand on R. S. Howard as Receiver, was ever 
made for those taxes. 

A. They were mailed; they were generally mailed 
to the Title Guarantee and Trust Company. 

©. Well, I call your attention to the fact that the 
papers in your possessiomeare all litle Guarantees = 
Trtist Company, ave tiie, sien. 

A. Each of these isco mitten. 

©. Do you see any Re S) Howard, |r, Recetwer 
Vite nietMeie 

A. Not on these sincers: 

©. Now, what deesthe ivemmm there, persemal tace 
reter to, do you kien, 

Pe 1 do ioe 

‘Q. Were you ever told or advised? 

A, Iimay have*Hadia noitee fiom the Assessor sole 
ere, Sk wannelie |! chic! 

©. What kind’otmeneedo vou menn byynonea.. 

A, A notice of the proposed assessimeim, the reon- 
lar form they send out sometimes. 

©. Well, you aneameitke tese Inv here titan sae 
Funk has testified about? Is that what you got? 

A. NoMiot these elim acsust a form, the peanian 
printed fori that you have been assessed so and so. 

(). You had been assessed so and sor 

pm Yes: the lithe @tamameeec: Fist Counamn. 

©. Well, was that addresstea to tine Recetnven: = inc 
point I want to get at, Mr. Howard, now Mr. Emmons 
has asked a lot of ccnenal@rciome rere thiatmarecu—= 
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Ceptiblesoi a, certain infendment; [wvamie to find out 
how far your notice went. Were you ever notified 
Devine Assessor that the property mawae heecm an s 
hands subject to any arbitrary assessment, was ever 
mieadeatall? Ifsojwhen? I am nottallane about the 
Title Guaramtee f Trust Conmpany; lant askime you 
about the Receiver, R. S. Howard. 

A. recall wo instance in which 1 was motiited as 
Feecelver. 

©. No;you bet. Now, were you ever notified, ex- 
cept insofar as it may be claimed and asserted that the 
roll itself was notice, were you ever notified at any 
Hine, tor instance in the year 1908, thatmerehanaice 
and stock in trade in your hands was assessed to forty 
thousand dollars? 

A. I was not. 

© Were you ever notiiied in any eae omc 
ceiver, that merchandise and stock in trade in your 
hands as an officer of this court was assessed to you, 
and that an obligation arose from you, as Receiver of 
Multnomah county thereby? 

ee | was not. 

‘(O. Was any demand ever made upon you by any 
of the officers of Multnomah County prior to the fil- 
ing of the petitions by Mr. Emmons and Mr. Evans 
for any penalties or interest of any kind in connection 
with this matter? 

A. No, excepting through these mailed notices, 
these delinquent notices. 

©. Well, were they to the Receiver or to the Title 
Guarantee & Trust Company? 
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>. No, not to the Receiver nowy ihe ene one 
Title Guarantee & Trust Company; not to me as Re- 
celver. | 

©. Outside of the letters you were told either by 
myself or Linthicum, were you not, to write to the 
Assessor each year and caliiiis attention to) «lic immen 
that the Federal Court was in possession of this prop- 
erty and that this was a winding up and lquidating 
suit, that the Receiver claimed that they would have 
to look to the Court for that assessment and the stuff 


in his hands was exempt? 


A. Iwas. 
©. Did you write such letters? 


A. I wrote such letters. 

©. Now, you received replies from the Assessor, 
such as the ones Mr. Evans had here that we stipu- 
lated about, whereby the Assessor came back and said 
he would not allow that exemption, but according to 
law all personal property was assessable? Do you 
recall that persotialeontesomdence’ 

PAP emiac Se 

©) Now that isseme |i als( eadalwessederomi ames 
Howard, Receiver, Title Guarantee & Trust Come 
pany, and it reads: “I am unable to tind any law 
wherein the personal property of the Title Guarantee 
& Trust Company is exempt.” Now there were a 
number of exchamecs orlenierson tliat kine niisneme 
relating particularly to 1908; and refreshing your 
recollection in that regard, did you act in conformity 
with the advice of counsel and so notify the Assessor 
or the Tax Collector, as threveace miei ber 
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Mr. EVANS: May I interrupt just a minute? How 
mute trouble gould it be, Mr. Floward, to get those 
lemers; “Your correspondence 1s notever exiiensive: 

WITNESS: “Well, | commenced a search during 
this lunch hour, and they were still getting them out. 
It runs over a period of large files, you know, and they 
were getting them together. 

Mir. EVANS: The reason I ask, I haweeaskedmhe 
Ewccessor to look for allitire letters up Maerewimderies: 
Been t beeneable to tindwange letters, and Wiis Panak 
told me the impression he had was likely this business 
was transacted orally between yourself and the As- 
sessor. 

Nate SS> Oh, 10. 

Nir, BRISTOL: No; 1] know that personally. 

Mr. EVANS: If you have some letters 1 wotid 
like to see them. 

hea PWESS: ne letters passed, andalmica) salve 
several times to Mr. Maxwell, met him on the street, 
and at one time Mr. Stevens came up and was talking 
rome Om thestreet about it. 

Mi, EXeNS: \ourcan cet those letters) can you: 

WITNESS: Why yes. They probably have them 
out by this time. You can phone Main 5649 and ask 
for Mr. Macy. 

©. Ishow you a letter addressed to me under date 
Siitezuncaay or january, 19lZepricr tots imine ot 
amy ol tiece petitions in herewaiid ask wou toslookent 
if and with your memory refreshed therefrom advise 
the Court what the facts are with reference to the 


course you took and what you did as Receiver. 
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Mr. BRISTOL: 1 aahint to counselandmailcoscasimane 
Court, that the letter itself is not conepetent. I nrverely 
want him to refresh his recollection. I am not pur- 
posing to offer it later. 

The COURT: Is tliat a letter witter toon: 

Mr. BRISTOL: Ais iteteotinsel, wath netenciteeta 
this matter. 

A. Yes, I remember that letter. 

Mr. BRISTOL: DWanmtnet@ecnte to otteram legit 
recites the fact thames testityime to, 4 Comme 
passed said paper to Mr. Emmons.) 

‘©. Now your request was that I write to Mr. Stev- 
ens, in that letter, and advise him of the contentions 
that we were making, when he was then Sheriff of 
Multnomah County, was it not? 

A. It was. 

©. And you maly state whether or nets ou received 
a copy of my letter 10 Mi, Stevens and more, tore. 
pedite matters I show you what purports to be a copy 
oramy letter addressed to Reterr 1. Sitévensesitenin 
of Multnomah County, prior to the time these peti- 
tions were filed, and ask you if vou recognize it. 

Mr. BRIS@OL: And intiat commection walivae 
commsel if they camepreamice tie O1leiiamot tat ‘cure 
On stay One ae 

The COURT. WMiviwiciel iay 1 see thatrlertien 
you showed to the witness? 

Mr. BRISTOER: “Mostmiscinedly, your Tico, 9! 
beg your Honor’s pardon. 1 didn’t intend to offer it. 
it was simiply to reimesh inssvecollection. GEtima ari: 
Honor has a right toteeeit, eiecomuse. ( Councelicare 
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passed Said leiter to tlre Court.) 

The COURT: “es, | understand 

mA. Ves sip lremember that. Aeateeminie a copy 
On it. 

Mrs BRISTOIN Yes) Nowecomiceimrememice et 
iff, or for the County, has what purports to be a copy 
of this same letter, your Honor. Now as illustrative 
or te matter at issteand the Receiver ceeaumende 
mmereon, | Otver im evidence the notice voenRopcr tee. 
Seevers, oierit of aiulinomah County, prior aesure 
filing of these petitions herein, concerning this very 
Heiner, andeask to lave it marked Receiver cua. dimiom 
No. I. 

Uiererpon said paper was marked Recerwcraues 
hibit No. 1. 

©: “Now avitimtrererence to this mattemscome time 
along about the 24th of January, then, as I under- 
stand it, some deputy of the Sheriff's office called 
hipem you with tfeferemee to these delinquent, or al- 
leged delinquent personal property taxes? 

Tha tewaiss 1 ORz: 

Wes cane oil2 & 

Yes, sir. 

betore the file of these petiniome 
Nees, 


Then some talk ensued, and you told this dep- 


OPO PIO > 


uty what you have said here, that the property was in 
inercomirol or the Court? | 

Pe linethietconue! of the Cor: 

©. And then he asked you to liave a letter written 
Tomi. Stevens’ 
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A. Yes. 

‘©, And this is the Kite, that yousackedmincsra 
write and that you say you had a copy of, is it, Re- 
Geiven sald schiisine|ls 

A. Yes, sir. 

Mr. BRISTOL: Nowe havinte offered thatinted- 
dence, J will read it intothe record. (Readinter = i 
re Title Guarantee & Trust Co.”— 

The COURT (interrupting): Mr. Bristol, that no- 
tice from the Sheriff, will you let me see that? 

Mr. BRIST OW}; Wroamceaiometivesiierti: 

The COURT: You offered one, I understood? 

Mr. BRISTOL: VNoe that ts this letter ttercumal 
didn’t offer it. I just asked him to refresh his recol- 
lection. 

The COURT: I ligivemegdahatghut | thanehi yer 
just now offered a notice from the Sheriff. 

Mr. BRISTOL: No, no. Iuever had such notes 
I never had such notice. This notice was by word of 
mouth, given by the deputy, as I understand it, say— 
in@, as there was some agitation Slemif Steven 
would like to be placed in position so he could show 
why he had not coileeted these taxes. Witat 1s sim 
understanding. 

(Reading) “In re Title Guarantee & Trust Co.— 
State of Orevon Clams @eorce A. Sicel, Diecasmncr 


“January 26th, 1912. 
“Mr. Robert L.. Stevens, 


Sheriff of Multnomah County, 


Portland, Oregon. 
“My dear Mr. Stevens :— 


“Noting considerable agitation relative to the mat- 
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ter of alleged delinquent personal property assess- 
ments, I take occasion to inform you of a condition 
which you may not know of and vet which may be 
pressed upon you:— 

“wall of thetpuoperty; real, persomal andeimixedmor 
ie Title Guarentee & Trust Comipanegmicsed into 
the hands of the federal court for the District of Ore- 
gon on the 6th day of November, 1907. Since which 
time, and now, it is being administered by that court 
iimemeh its receivers and by the fedepaliijm@dmecsin 
Tacoma and elsewhere where its property 1s situated, 
solely and only for the purpose of gathering in the 
assets and distributing them among the various de- 
positors and creditors. All of the property has bee: 
and is now in the custody of the law under the admin- 
icimation of the tederal court. 

“It may have happened that officers of Multnomah 
County, not knowing this, have undertaken to list an 
assessinent of personal property against the Title 
Guarantee & Trust Company or against its receiver, 
Or in some tanner or way have undertalsea to note 
upon the personal property records of Multnomah 
County a listed assessment against some of the assets 
Orbis concern or its collateral companies. 

With a view tougbviatine anv “dieitenlties ‘tliat 
might arise J wish to say to you that under this situa- 
tion the attitude that has governed the receivership 
has beemonestaat required 1ttosrct ateall timmecepimean 
ant to tle orders of the federalicourt, and astmoineth- 
od or step was taken in that court in reference to these 


matters, naturally it would not permit its jurisdic- 


142 Coy vs. 


tion to be interfered with. 

“T shall be obliged therefore if you will consider 
these matters and let me know if under these circum- 
stances you notwithstanding desire to take some ac- 
tion so that I may relieve you of trouble and diffi- 
culty and conflict of authority between the State of- 
ficials and federal court. J am convinced, however, 
that when you consider the matter you will see that 
any such assessment that may have been made would 
have been necessarily erroneous. 

“Tt there 8 amy itgtherminiokina tion Or aleciseamec 
that I can give you kindly let me know. 

“With sincere regards, I have the honer to be 

“Very aespecitully yours. 

QO. Now I show you a letter of September 6, 1913, 
and ask you to look at it, and with your memory re- 
freshed therefrom say whether or not you took any 
action upon the suggestion of Henry E. Reed, As- 
sessor, with respect to the matters and things com 
cerned with this general tax matter. 

A. I did. Following my custom, I referred these 
matters up to counsel. 

©. Now then, I show you a paper and ask you if 
in pursuance to that notice to me you received a docu- 
ment, and whether that in due course was acted upon, 
and whether that is recognized by you? 

A. Yes, this was shown to me. 

Mr. BRISTOL: I would like to have counsel fon 
thesCounty iredtice 4 lcivemmaiesepremncr Oval, 
to the Board of Equalization for Multnomah County. 

Ma. EVANS: ~ ls tphichameeie of itr 
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Mi. BRYST OH: 8¥es. That is absolutely riclit. 

Mr. EV ANS: You may offer it: 

Mr BRISTOL: Iwill offer timimmecsidence as 
Pececiver Ss Hxiniiit Zz. 

Thereupon said paper was marked by the Reporter 


RC Daa kes: EX Tae 
Mir BDNISTOm. (Readine) ‘Titheswedicmiee iirc 
Mic Guarantee ao frist Company Recemyensinp, 
“Septenipeme emee eo 
“to the Board of Equalization for 
Multnomah County, 1n session assembled, 
Portland, Oregon. 
“Gentlemen :— 

“The notice of Mr. Henry Reed, Assessor, assess- 
ment roll page 6119, line 12, item “Furnitnmea00} ik. 
S. Howard, Receiver T. G. & Tr. Co.’, hereto attached, 
has my attention as attorney for the receiver to whom 
aie saine was reterred tor the plrpose Of mespecrmlly: 
representing to you that this property is incorrectly 
assessed for the following reasons :— 

Piircst: Whe receiver is not doing Inmammescunot i> 
there any furniture held or owned by him separate 
and apart from the estate consisting of the assets in 
administration in the federal court for the purpose of 
winding up The Title Guarantee & Trust Company. 

“Second. There is now pending in the federal court 
two separate suits or interventions, one brought under 
your authority or the authority of your predecessors, 
by Lionel R. Webster, Esquire, as to prior assess- 
ments, the decision upon which remains undeter- 


mined. 
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“The other was brought by District Attorney Ev- 
ans in addition to and supplemental apparently to the 
one brought by Judge Webster. Mr. Evans doubt- 
less acted by your authority or in his capacity as Dis- 
trict Attorney of the Fourth Judicial Distriet @nd 
his application is yet undetermined. 

“Third. Many courts have held that a receivership 
in a winding up suit where the property is merely be- 
ing held for the bemetitofvereditors and claimants 
not under a law like that of Oregon subject to personal 
property tax for two reasons: First, it does not come 
within the class of property usually subject and in- 
tended to be stibject to taxation, and, secondlp., 1ia- 
so far in the custody of the law that the assessnment 
and levy without specific statutory application thereto 
is mot effective to impress a lien upea it. Niis meme 
that the proceedings already pending will determine 
this matter one wetme ow tlie otirer. 

“Fourth. It seentsptheptiorenentitely mnecessanm 
to invelve the county imantgilversintinasimituch asmulns 
question 1s already well raised and inasmuch as there 
is serious doubt under the law whether the property 
can be assessed at all or not. 

“Fifth. “Tite receister tay iis Gsm namie as teceicn 
has or holds no property at 240 Washington Street. 
independent of the administration in the federal court 
and all of this property is being turned into money as 
rapidly as possible for the benefit of the creditors. 

“In view of these considerations your Board is 
asked to cancel the assessment. 

“Wery respecttullyy yours.” 
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O. (Mr. Bristol) I would like to ask preliminar- 
ily, is Mr. Maguire more familiar with this corres- 
pondence than you are? 

A. No;lam more familiar with 1t. 

©. That is what I thought. Now I show you a 
letter, purporting to be a letter from the Assessor in 
1908, April 30th, 1908, and ask you to look at it and 
note whether or not that letter was received by you, 
and whether it 1s in the same condition as when you 
Teeeived ut. 

Mr. EVANS: There will be no objection to these 
letrens. 

Mr BRISTOL: I dott’ think so, although lowant 
counsel to have the full benefit of all these letters. 

A. This was received by me soon after my ap- 
pointment as receiver. 

©. What did you do with it? 

A. I turned it ever to my counsel, to Mr. Linthi- 
em and Mi. Bristol. 

©. Were youadvised what to do? 

AS i was. sir. There is 2 memorandum here ear 
Bresetiieraivice. 

‘QO. That is just exactly as you got it, is it? 

A ECS Soir. 

No chalice wm it sice ? 


A. Not to my knowledge. It was in my files. 


Mre BRISTOL: 1 offer that in evidentee. Mark 
tial Receive; s Eximihit 3, please 


Thereupon said paper was by the Reporter marked 
RG IVE R S* heen BIT Sand is astfollews: 
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fin. OD Sigler vsseccoiy 
Multnomah County, 
Portland, Oregon. April 30th, 1908. 
Wir R.S. Howard in, ecem er. 
Vile Guarantee & Dime Cor 
City. 
“Dear Sir:— 

“Please furnish this office with a statement show- 
ing the amount of Capital Stock, Surplus & Undivided 
Proitts of the litle Guarantees: Trust Co, attiecia. 
of business Febr. 28th, 1908, together with a list of the 
Stockholders of the Bank. 

“In case you wish the assessment made directly to 
the bank please make a written request to that effect 
as follows :— 

“We would ask that you make the assessment di- 
rectly to the Litle Guasantee (alinici Co. for andeen 
behalf of the sald Stockinolders, that tire bam ima 
directly pay the taxes; this bank agreeing to hold you 
harmless for any irregularity in the form of said as- 


Coo Ment: 
' siened President of Gasinicr, 
Mote til. Pe De Siver @yrcscccor 


“Mr. Howard: Advise the Assessor that this prop- 
erty 1s in custodia legis Feteral Ct. J. Sa nomen 
ject to assessment as a going concern. Bristol. One 
Copy. 

©. Now in conformity with the enunciation on the 
bottom or tliat better did Olea ice thie sceccor. 

A. 1 did, on the dateronmian ath, 190s, 

©. Have you a copy otemmat letter : 
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fl havea copy of ai, 

Mr. BRISTOL: I offer that in evidence as Re- 
ceiver’s Exhibit 4. 

Said paper was thereupon by the Reporter marked 
RECEIVER’S EXHIBIT 4, and is as follows: 

“May 5, 1908. 
Nie IB. DioSialer: 
Assessor, 
City Hall, City. 
‘Wear Sir: 

“Referring to your letter of April 30th, The Title 
Guarantee & Trust Company is in custodia legis Fed- 
eral Court U. S., and is not subject to assessment as 
a going concern. 

“Yours truly, Receiver.” 

©. Now did you receive a letter of July 13, 1908, 
from the Assessor? 

A. did, July 63, 1908 

©. That is the same letter Mr. Evans had in his 
copy book, isn't it? 

A. Yes; this is the original. 

© To8. D. Sigler. Did you reply tostnar fester: 

Mr. BRISTOL: This is the original, your Honor, 
that is in that book over yonder. I offer that as Re- 
ceiver’s Exhibit 5. 

Thereupon said letter was by the Reporter marked 
IME CHIVER S PXHIBIT 5, andicwesiollow.- 

“Bealyy Sigler, Assessor, 
Multnomah County, 
Portland, Oregon. July 13th, 1908. 
“Mr. R. S. Howard, Receiver, 


148 Coy vs. 


Title Guarantee & Trust Co., 
City. 
eWear oir: 

“T am unable to find any law wherein the personal 
property of the Title Guarantee & Trust Company, in 
your hands as Receiver, March Ist, 1908, is exempt, 
since the law reads: ‘All real property within this 
state, and personal property situated or owned within 
this state, except such as may be specifically exempt 
by law, shall be subject to assessment and taxation in 
equal and ratable proportion.’ 

“Since there 1s no provision exempting property in 
the hands of a receiver or any court, there can be no 
question about the property mentioned being subject 
to taxation, and I herewith enclose you blank which 
please fill out and return to me at your earliest con- 
venience. 

Sours ver ie B. ID, Sigler, Aseessonr 

'(, Did yottreplhy, toma Wetres « 

A. 7 did, om tiem amerdate, fins Stile). 

Mr. BRISTOM: Divetier titat r ev itienceracmic. 
ceiver's Exhibit 6. 

Thereupon said paper was by the Reporter marked 
RECEIWER’S EX seis, antde yas teadtas foliose 

“July 13, 1908. 
“Mir. B. D, Siclewmicseccan, 
| City Hall, City. 

“Referring tO out lett?) Siler hte mmninericens 
therein referred to will be taken up with my attorneys 
and you advised in due course. It may be some days 
before | cam reach this 29 Mi BC. Drictalmoneros 
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my attorneys, is out of the city and will not return for 
a week or so. I shall then be pleased to take up the 
matter, and report as above outlined at an early mo- 
Hive tit. 

Sours tiuly. iecetver.” 

©. I show you a paper and ask you if that is the 
kind of a statement you have referred to as having re- 
ceived in its present condition except for the holes in 
it, which I understand are caused by your files? 

A. Yes, that is the form. 

©. There is not anything on it. It sas ithecs 
act condition as it is now when it was left with you? 

AQ Yes, with thevexception of Whe Sierioraion 
emer 1Or tiny dilles, 

Mi ERISPO@L: J offer that in vevidencesa-s he- 
eerver s Eximtbit 7. 

the COURT: Well, did this:cone topigieenen 
mealion that you liad been assessed? 

mi iS POL. “No, your Honor, Wigitemedione tm 
that particular conditiomeas it is theré@agdhismilte in- 
vitation that Mr. Funk spoke of for the person in pos- 
Bescion 01 tlie properin to Make aA Stapemenie ine 

Thereupon said paper was by the Reporter marked 
PsGr iwikes HE XMRTBIT 7. 

ihe COURS. What tine wastthameeneton ou : 

Ee ivedn tirecalimrnie exact time: 

Tite COURT iiihat year 

WIENESS: Is that followed there with one of 
those letters? 

Mi. BRISTOL: Yes; it is richtumconnection with 
this (passing letter to the witness). 
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WITNESS: It must have been March 26th, 1909. 
Here is my office stamp showing the receipt of it. It 
was soon after the first of March, I was going to say. 

©. Now I show you a letter of March 24th, 1909, 
which seems to be couched in practically the same 
language as the previous letters of 1908 and addressed 
to Title Guarantee Gs Trust €a, Do vyoumecociiz 
tirat letter: 

A. ido. itis fromm, miles, Yes, 1 necenedaunis 

QO. And what did you do in regard to that,—take 
the saime procedure oncom orien: 

A. I took it up—all of these matters were taken 


up with my counsel immediately. 
MGgnleihOlie | omer ras im eyidieanee. 
Thereupon said paper was by the Reporter marked 
RECEIVER'S EXHIBIT 8 amdewas read, as iclignase 
“Bb. D. Siegler, Acseccon 
Multnomah County, 
Portland, Oreaom March 24th, 1909. 
“Title Guarantee & Trust Co., 
Zig. c VWashitinetone sts, 
City. 
“Cisnileiieia 
“Please furnish this office with a statement show- 
ing the aimolint of Capitals rock, ontpine ands Wie 
vided Profits of the Mile Giarantee & Vine) Come 
pany at the close of business February 28th, 1909, to- 
gether with a list of the Stockholders of the Bank. 
“In case you wish the assessment made directly to 
the Bank, please make a written request to that effect, 


ne TOW Ss 
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“We would ask that you make the assessment di- 
rectly to Title Guarantee & Trust Company for and 
on beliali ofseaid Stockholders, thatethiesbank ata 
civectly paw the taxes; this Bank @erecme to hold 
vou harmless for any irregularities in the form of said 


ASS CEs aeraes 
“(Siged ) President oreCasiner, 
“Yours very truly, B. D. Sigler Aiseessor an” 


©. Now inthat connection for 1909 I show you a 
paper addressed to Title Guar. & Tr. Co., 2nd & Wash. 
oe, dated October 16, and bearings stampron Ocrewer 
26, and ask you 1f you ever had to do with that and 
what it is. 

Pee Yes. | recerged thts and with Stel metecercs! 
heretofore mentioned as having a recollection of hav- 
me received: 
©. Now that is for the 1909 tax, isn't it, Mr. How- 


Aeales 


Wes, Sir. 


A 
4). otities you of the assessient fences 

A. October, 1909; yes. 

©. Now does it notify you, Mr. Howard, or does 
it notify the Title Company? 

Pe leenouiices tile corpora mon 

©. Andis R. S. Howard, Junior's name on there 
euimeall] 2 

A. No, sir. 

©. I call your attention to the roll i mont of you 
for that ’same year, page 6/08, roll 1909 "iid show 
you line 46; in that connection I call your attention to 


tliressverds “TitheGunarantecs@ Trust Co™aand@tiien 
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following the same “R. S. Howard, Jr., Receiver”, 
merchandise and stock $40,000 carried out; office fur- 
niture and fixtures, or household furniture and fix- 
tures, $1500; total amount, $41,500; total tax $747. 
Did you receive any notice to KR. >, Howard) |imoer 
Receiver, other than this paper which you have iden- 
tified ? 

A calal seven. 

Mr, BRISTOL: Wome uhat in evidences iiiaier 
oifered, your Flonor, for the purpose of iitistiatime 
the method and manner they had, and showing that 
the county treated the Title Guarantee & Trust Com- 
pany a physical entity, regardless of the receivership, 
and attempted to assess it for merchandise and for 
tient elit es 

Thereupon said paper was by tie Reporter nianived 
RECEIVER S BOXER oeinrd is as tollows: 

Oitice of Asseseen 
Multnomah County, Oregon. 

PaO. Soler. Assessor 
Ler Waswell Ciner Deinnia, 
Porukind, Oct 26.190": 
“Tiler Guat (res 
2nd ce Wasi ts 
Were or: 

“T have made an arbitrary assessment of your per- 
sonal property which will appear on the Assessment 
Roll as follows: 

Mi eric hi caimelits exeremnete ere ene sce $40,000. 
va CHC yee eee ke ae $——— 
Momey, INOveS aint Commins mee. $ 


Title Guar. & Trust Co. 15s 


Agricultural Tools, Wagons, Etc....6——— 


PMU ec4....-.... $ 1,500 
Il OUSCS (eet sc... S——— 
CARI. ee .—_ 


1 0G (Wee ee soe $—. 

“If you are not satisficd with the assessment, as 
above, you will please cppear before the County Board 
of Equalization, which will be in session during the 
week, commencing with the Third Monday in Oc- 
fowelr. 

Sours cruly, B. D. Sigkenvssescomn 
©. Now what is the fact, Mr. Howard, with refer- 
ence to there being personal property of the Title 
Guarantee & Trust Company of any kind or nature 
existent anywhere outside of your possession? 

A. Well, there is none. 

) las there ever Meen any silee these mom an 
uary, 1908? 

A. Not to my knowledge. 

Oe Wid vouwever receive other thanmeme yan weme ens 
I have shown to you, any notices about any of this 
tax that you owed? Were any claims made for pen- 
alty and interest accumulating against this receiver- 
ship in favor of Multnomah County, the City of Port- 
famdor tte State, by virttiie of these prevemeedsascess- 
Micins tat appear here: 

A. There was no talk about penalties. 

(1). Ahd outside of the previous testinem. sso tr 
as it applied to those statements shown to the Title 
Guarantee & Trust Company, there was no demand, 
was there, or was there not, ever made upon you for 
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payment of penalty and interest as receiver? 

A. Wone excepting these» mailed Siomeess totic 
Title Guarantee & Trust Company. 

QO. Was ever any claim filed with you by Multno- 
mah County, or anyone for it, in any particular year, 
for allowance of a claim for taxes of any kind or na- 
ieinere 

A. INO, mone. 

©. Then outside of,as lmiderstand it, the demand 
of Sheriff Stevens sometime along in January, ou 
always conceding to counsel the acts as stated in the 
official record, there was no notice given to you or 
claim made by anybody, as receiver, upon which the 
present intervening petitions are based, was there? 

A. No. 

©, The first notice youlliadion 1t wes? tlhe iilinomen: 
the petition by Emmons & Webster ? 

A. My firstemonee: 

©. And when that was served on you what did 
you do? 

A. I took it up with my counsel. 

©. Are you conscious of having done, and if you 
are [ want you tovstate it fully amd: inaakly,ainy <ien 
which led these officers of Multnomah County to be- 
lieve—I mean now as a fact, you understand, not your 
opinion—that they could look to you as receiver of 
{nis property faneeeesc 

A. Why, absolutely not. 

‘). State whether ommomen the contrary, the fet 
is that at all times and under all circumstances when 
(iis tax matter came i) VOum@ok arcethtaim ticcamcen= 
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nite position upon it and so notified them? 

Ay Jinan, alll 2 opntes 

©. And what has that position been? Is it illus- 
trated in this correspondence and notice? 

m. Absoliitely: yes. 
©. And in your answer? 

mo. A bsolmnrety: 

Mr. (RISMOL: Ivdidn’t understand ecounselsion 
the petitioners to claim that there are any other as- 
sessments other than what has been produced here in 
evidence. 

Mr. EVANS: None that I know of. 

Mer. BRISTOL: None that you know of, ithiak 
that is all. 


Ne @ijeem le all tiiacione 
By Mr. EMMONS: 

©. This position that you say you took was that 
the personal property on which this assessment was 
made was in the custody of the court and therefore 
not assessable; is that the position? 

Be Wes® under the advice of counseminieowrnnat 
position. 

QO. Yes. It was not because it was assessed in the 
naine of the wrong party but because it was in the 
custody of the court that you claimed you were not 
liable? 

Poeeecime tt ie cisiody Oli mercer: 

©. You knew, did you, what property the Asses- 
sor was attempting to assess, and on what property 
the Sheriff was attempting to collect the taxes? 
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A. No, I didn’t know the detail of it, Mr. Emmons. 
I assumed he was assessing notes and accounts, just 
in a general way. | 

©. Personal property insyour iaamde ac tecer we: 

A. Personal property in my hands. 

‘. Of the Title Guarpanieewrce Mite @ onions 
And did you ever request this assessment on _ this 
property after being notified, as these notices show, 
to be made in your name as receiver and not in the 
name of the Title Guarantee & Trust Company? 

A. QOuiteto the contra, | imaintained thammcoma 
Ot Meet Al ASsesoimenie 

Mr. BRISTOL: “Of ‘cottiree, your Homer) i donk 
know what counsel means. I don’t want to be object- 
ing, but I want this to clearly and distinctly appear 
onthe record, Whismécelverteuterel, the insti ume 
of this Court, and this Court is not bound, even if Mr. 
Howard laid down and did nothing, and therefore it is 
not competent for Mr. Emmons to pursue, if that is 
his purpose and he intends to claim for that that be- 
cause the receiver didmmormake this or that parmen= 
lar objection that he is now estopped, because nothing 
estops a federal court; absolutely nothing; and J want 
to have that poinimeledmhaonerve record mccatice hetnae 
a tendency to amplify the legal positions that we will 
take, and I want Mr. Emmons to be fairly informed of 
our position, namely, that we care not whether Mr. 
Howard did or did not tell them how they could assess 
it or get a better assessment, that we shall claim for 
all intendments whatever there may be against the 
legality of this assessment, against its validity in 
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every way, and uphold the right of the federal court to 
give its permission first as to whether the property 
should be assessed at all or not. 

Mr. EMMONS: TI just simply want to get what 
mie tacts are betore the Court, tsealle 

The COURT: Well, ask your question. 

OO” Whenvase iiderstand it, vote ener qiiecred 
it to be made anything different, to any different per- 
son or otherwise than it was made? 

Pee Wadden ot. 

©. Were you in any way deceived as to what prop- 
erty was intended to be assessed or against what prop- 
erty the tax was levied by these notices? 

Pe Decewwed? No. Ijust assumed theasseccmmt 
was against personal holdings and made in a general 
way. 

©. Against personal property in your hands as re- 
ceiver’ 

pee ves. ldidn teo into the detajlsto miteamalealenies 
know the details up to this minute what was assessed, 
Devemd this record. 

@) Your objcetion was a lecal objeemen. 

me “legal objection, under the adgieeer ms coun 
sel, 

O. As to the right to tax personal property in your 
limacls as receiver ? 

Pe eS" sir: 

(| Wir. Stevens, the Sheriti@iad comsideraple talk 
with you, did he not, while he was Sheriff, about this 
Poulee tron ot tins tax © 

A. My recollection is Mr. Stevens met me on the 
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street, if I recall right; he may have come in the bank- 
ing house; [am not sure as to that. My recollection 
is that he spoke about it this one time. 

And he tried to collect the tax, did he? 

He called my attention to it. 

Did he ask you to pay it? 

He asked me if I was going to pay it. 

Was that before this proceeding was brought? 
It was. 

And you took it up with your attorney at that 
time, and asa result of that this letter was written to 
the Sheriff, was it not, on January 26th, 1912? As the 
letter reads, that was the result of the demand being 


made upon you by the Sheriff to pay these taxes now 


OPOPOPO 


attempted tothe collected: 

A. It was the result of that interview. 

Mr. EMMONS: I thiswk thatas ai. 

Nir ENMANS: “WT iicimts ean: 

Mr. BRISTOL: It will be conceded, will it not, 
Mr. Evans and Mr. Bnwnons, that the only assess- 
ment made to the receiver of the Pithe Guarantee & 
Trust Company, your noiminee, was made this year? 

Mr. EVANS: Well, there are two of them there 
that speak for themselves. 

Mr. BRIST@L: No; to the contrary. I think it is 
very plain. Now we will have to demand, then, all the 
tax rolls, if that is the case, because we will areue that. 
We will leave that to the Court as to whether that 1s 
an assessment to the receiver. 

Mr. EVANS: My conténtion™is gery a amkly eit 
would not make any difference, so far as the legality 
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of the assessment is concerned. 

Mr. BRISTOL: Then if it makes no difference, 
pou will expedite the case by havineatconceded that 
the first assessment you made in this manner, R. 3. 
foward, Receiver, 1. G. & 1. Co. or DittetGmnamantee 
& Trust Company—I am not quibbling about the 
words, but the first assessment whereby in the name 
of the taxpayer appearing in any of your rolls 1s for 
iets tor Milinoman County. 

Mr. EVANS: No, 1 would not say that. Tlie rolls 
are here involving this, and whatever they show that 
is what I will concede, and [ would not have a right to 
concede any more than they do show. 

Mitre COURT, 1912 and 1913 are mot tiyel weds 
this proceeding, are they? 

Mie EVANS: They are not involved. 

Mr. BRISTOL: That may be true, but the question 
is this: Can Multnomah County arise single-handed, 
as they want to, and do as it likes with reference to its 
assessinent roll, where with reference to this same 
Puoperty 1 lias done something elser Tsim teglian ma- 
berial evidence; Bost assuredy it putsiamamterpnreta- 
tion upon their acts. And I say, without peradven- 
ture of adoubt and without fear of contradiction, tliat 
eiemirst tinte KR. 5. Howard as receiveruas, oso 
ficer, was assessed by Multnomah County was for 
fervent 1913. 

nr, EVANS: That micht beso, bite letter lanes: 
and I don’t think it makes a particle of difference. 

Mr. t@RISTOL: You might not think so, 

Mir. WANS: The County can t be estopped by the 
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action of its officers, or the state er city, any more 
Sie rieeCourt, 

Mr. BRISTOL: And hkewise this*@ourt tam tre 
estopped by the action of its receiver. 

The COURT: I thimk those aretacis that ares. 
material here. What we are getting at now is as to 
the manner of the alleged assessment here. 

Mr. BRISTOL: Your HMotomden't cermin Siem 
In these petitions the question is simply raised as to 
whether or not this receiver was ever assessed. Mr. 
Evans says that in his opinion of the law it makes no 
difference whether the receiver was assessed, or who 
was assessed; that the Assessor endeavored to reach 
some property. Now if it was in the possession of 
the court, or receiver, or whoever it was in possession 
of, there is an assessment and that 1s the one we mean. 
It is certainly pertinent to show with reference to that 
same Cothity s acks “id with felerence fo thessaime 
property, that while this controversy is still pending 
and prior to the hearing upon the petitions prior to 
the consideration of the matter betoré the Couti dhe 
County takes more acts by Ms otlicers theremimo an- 
thorized, showing when thev first did assess this mat- 
ter in accordance with the objections of this receiver. 
Now Mr. Emmon’'s cross-examination, over my ob- 
jection, was right aleme that very lime: “Did yon 
make any other objection than this? “Did you ever 
tell the Assessor to do thus and so?” Now [| want to 
show by these records; I have looked at them and 
know but I don’t want them to take my statement for 
it, if they want to object to Mm, that the wist timremines: 
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ever assessed R. S. Howard, Receiver, was upun roll 
paseo Olt ime l2, tor 1913. What dsitiegpme sent soll, 
the COURT: You dont wantteicomecde that : 

Mr. EVANS: Well, I don’t know. Ife %says that 
iomco | “willeacdmmit iit as true; but; aceagmaline tan VT. 
Bristol’s own contention, it could not make a bit of 
ditference how he assessed it. He says the officer of 
this court can't be assessed for taxes. 

The COURT: I stppose we concede tiatroslec 
leigh. 

Mir biwisl@le: Tharistall there is test: 

Mr. EVANS: If he says that 1s so, that is all right. 

Mia BRISTOL; Thatuseall there is to it, beeanee 
I fear Mr. Emmon’s theory is this: That it devolved 
upon the receiver, and his cross-examination has tend- 
ed that way, 1f he had any objections to make, to have 
said so to the Assessor, “You are doing this wrong. 
This is the right way to do it.” Else his mouth is 
closed to make any complaint about any irregularity, 
wlecality, or anything about it. I want to cover that 
point. 

Mr. EVANS: That was brought out by your line 
of cross-examination yourself. You were putting it 
along with your questions indicating here that he was 
imever assessed as receiver for the litle @imyainee © 
Trust Company. 

mt BRISTOL Exactly. 


Mr. EVANS: And every one of your questions in- 
dicated that you were making a point out of that, that 
he was not assessed as receiver. Now Mr. Emmons 
was emphasizing the fact that he was invited in some 
of his letters to say how he would like to be assessed, 
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and he didn’t say anything about it. 

Mr. BRISTOL: Then | want Waewicomeessiour 
which I understand, on the roll for 1913 the receiver- 
ship appears as actually assessed for the first time. 

Mr. EVANS: No, I won't say that, because there 
are two others here. But I will leave that to your 
statement, as you say 1t docsuippear on the 19) 3arelr 

Mire iRI Si OR ives 

The COURT: Is that all with this witness? 

Mr. EVANS: Yow did ger notice of arbitrate 
sessments like this for other years, did you not? 

Mr, EMMONS? TieWestaiedsra tat. 

Mr. EVANS: Oh, he did. 

Mr. BRISTOL: Wet himitittee cr it Acamecosre 
sure. I want you to havemtitewpenein ot all vinenesice 

A. I cant recall I recemmed  ikeiiamery car. betel 
do recall other imstameces tla metnie: 

Mr. EVANS: Ihe reason I am asking is in@lte 
year previous to that, refterrme to Receiver s E xiii 
» there, and correspondence, and to heceiver s -cimlnm 
5, the correspondence carried on about the assess- 
hrent 1s adcdressedatmm aun aemeceiens I elena, 

A. Yes; this as right aditer My appointment 
receiver, just a month or two atterwards. 

Mr. EVANS: And in all probability, “then, ule 
notices to you would have come as receiver, but you 
only bring the one here that is addressed to the Title 
Guarantee & Trust Company? 

A. I don't think, Mr. Evans, in those earlier years 
they were sending these out so regularly as they did 
later. That 1s my recollection, although I have no 
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vivid recollection on it. 

Mr. BRISTOL: The trouble is,"Mr. Evans, that 
when they did write to him as receiver in 1908 and 
1909 they sent the arbitrary assessment notice to the 
Title Guarantee & Trust Company and in its name. 

Mr. EWANS: Well, the 1908 one is nothere. That 
is the thing I am trying to get at. 

Mr. BRISTOL: Well, I don’t thimls we had it. 
That is all, except I would like to put the general 
question, if you don't mind: Is there any other mat- 
ter or thing regarding this you have not been inter- 
rogated about, concerning which it is your duty to ad- 
vise the Court as its officer? 

Eee llinene deamon 

(Witness excused.) 


Mir, EMANS: That is all, sour Honor. 

he COURT: Is that all, Mr. BRIS@Ow 

Mr. BRISTOL: Yes, your Honor @peetuse our 
evidence practically in a sense is what Mr. Howard 
ere teSeiiied to, and in order to keep the pecomadicleat 
I would move your Honor now for the dismissal of 
both of the petitions of the intervenor upon the 
crommds thatare settorthan the necemmmcrcam ger, 
for insufficiency ; and of course that raises these ques- 
tions that come up under those exceptions and the de- 
murrer, and I have no desire to forestall counsel in 
the openime and close of the case. | didi t nmale 
that motion to dismiss merely for the purpose of get- 
ting a chance to argue both at the front end and at the 
rear end of this matter, and if they wish to argue the 
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whole matter now I am willing to concede to them 
their opening, and then I will reply to anything fresh 
they might make, or if it is agreeable, I will state my 
position in it; whichever way you want it? 

Mr. EVANS: I don’t think it makes any differ- 
ence. I don’t think the Court will shut any of us off 
from saying anything we desire to. 

Thereupon the matter was argued to the Court pro 
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| Receiver’s Exhibit 1.] 


In re Title Guarantee & Trust Co.—State of Ore- 

eo Claims; George Ayeoicel, Dreactirer, 
January 26th, 1912. 
Mr. Robert L. Stevens, 
Sheriff of Multnomah County, 
Portland) Omecnar 
My dear Mr. Stevens :— 

Noting considerable agitation relative to the matter 
of alleged delinquent personal property assessments, 
I take occasion to inform you of a condition which 
you may not know of and yet which may be pressed 
upon you:— 

All of the property, real, personal and mixed en 
The Title Guarantee & Trust Company passed into 
the hands of the federal court for the District of Ore- 
gon on the 6th day of November, 1907. Since which 
time, and now, it 1s being administered by that court 
through its receivers and by the federal judges in Ta- 
eoina and elsewhere wheremiis propelty tomcittareue 
solely and omly for the pimeose  oincathiemiao 1 sulne 
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assets and distributing them among the various de- 
positors and creditors. All of the property has been 
and is now in the custody of the law under the ad- 
ministration of the federal court. 

it nsay have happened that officers of Multnomah 
County, not knowing this, have undertaken to list an 
assessment of personal property acainse Mine litle 
Giarancteerce Trust Company or against itsameceiyer, 
Or in some manner or way have undertaken to note 
upon the personal property records of Multnomah 
County a listed assessment against some of the assets 
of this concern or its collateral companies. 

With a view to obviating any difficulties that might 
arise | wish to say to you that under this situation the 
attitude that has governed the receivership has been 
ome tiat required it tolact at all times Duran amom mc 
orders oi the federal court, and as no method or step 
was taken in that court in reference to these matters, 
naturally it would not permit its jurisdiction to be in- 
terfered with. 

[I shall be obliged therefore if vou will consider these 
miatrers and let me kivow 11 under these@icicimmctanices 
you notwithstanding desire to take some action so 
phat | may reliewe you of trouble and ditiieuligm@eand 
Comtiict of authority between the State omicials and 
the federal court. I am convinced, however, that 
when yourconsider the matter you ewill see that any 
such assessment that may have been made would have 
been mecessamly erroneous. 

li there is any further itormination or assistance 


that | can give you kindly let me know. 
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With sincere regards, I have the honor to be 
Very respectfully yours, 
Receiver’s Exhibit 1. Filed Nov. 26, 1913. 
A. MM, CAsNINON, 
Cierk US Distuict Comer 


And afterwards, to wit, on the 1 day of July, 1914, 
there was duly filed in said Court, a Petition for 
Appeal, in words and figures as follows, to wit: 


[ Petition for Appeal. | 


In the District Court of the United States 
m and for the District of Oregon 
Ninth Judicial Circuit 
In Equity. 

NEeCOY, 

Goniplaiiaine 
VS. 

THE TITLE GUARANTER& TRUST VOGT 
PANY, a comoration | THORBURN WO sSey 
GEORGE TRE i 1. SUKI ae 
JOHN FE. AITCHISON and F. MWARKEI 

Defendants. 

MULENOMAT GOW ike 


Intervenor, 
Vist 


KR. 5, HOW ARDMIR Receiver ot line) Pile aia 


antee & Trust Company, 
Respondent. 


In the Matter of the Insolvency and Receivership of 
Whe Tithe “Giavanvee asia C Ona. 
No, 3202) 


In the Matter of the Intervention of Multnomah 
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County for Personal Property Taxes. 

Petition of R. S. Howard, Jr, Receiver of The Tutle 
Guarantee & Trust Company, for Appeal to the Unit- 
ed States Circuit Court of Appeals for the Ninth Cir- 
cuit. 

Filed July Ist, 1914. 

To the Henorable, The Judges of the [Mstrict Court 
of the United States in and for the District of 
Oregon, Ninth Judicial Circuit, in Equity Sit- 
ting :— 

The petition of R. ‘S. Howard, Jr., reeeiver th Whe 
above entitled matter, doth respectiully show, allege 
and represent :— 

That this is an intervention of Multnomah County 
as intervenor in the main caiise wherein Ml. Coy 15 
complainant and The Title Guarantee & Tirist Com- 
pom, aid othersare defendants in the ana tiie immer ~ 
solvency and receivership of The Title Guaramtee @ 
Trust Company, whereby the intervenor, Multnomah 
County, seeks satisfaction for alleged personal prop- 
erty taxes conceived to have been wrongfully decreed 
to it in proceedings in said intervention by the order 
amd deencelaereinaiter referred to. 

Theabeve nameéd R. 5. Howard, Jr., receiver of Bhe 
Title Guarantee & [rast Company, as petitioner and 
respondent in the above entitled intervention filed and 
presented tm the maim cause of N. Coyeys. MMe Title 
Giarantee & Trust Conrpank, No.3209% sard Comet 
as above entitled, conceiving himseli agerremed ly 
the decree and order made, rendered and entered on 
the Z3rd"day of the imonmth of April in the year 1974, 
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as more fully and at large appears in Equity Journal 
number Z at page 422 thereot i@thewabovevemmnicd 
intervention, does hereby appeal from said order and 
decree to the United States Circuit Court of Appeals 
for the Ninth Circuit, upon the grounds and reasons 
specified in the assignment of errors filed herewith. 

The said R. 5. Momerdy ir receiver of tiersa1deann. 
Title Guarantee & Trust Company, petitioning re- 
spondent, doth pray that this, his appeal, may be al- 
lowed and that a transcript of the acts, things and 
proceedings had, taken and done and the papers upon 
which the said decree amdtsaid acts and: prececatm. 
had, taken and done are based and the said order of 
the 23rd of April, 19M rendered aid made, may we 
duly authenticated and sent up to the United States 
Circuit Court of Appeals for the Ninth Circuit con- 
formable to the statute im sitely eases made and pie- 
vided. 

And the san KR. oleae Ii. teccive olaemmlc 
Title Guarantee & Trust Company, doth now submit 
this his prayer for appeal to the Honorable Charles 
E. Wolverton, one of the judges of said court appoint- 
ing him recciver lenemmior iat as such veccin eminem 
amenable to the orders and directions of said court, 
and doth submit the causes and reasons to said judge 
so appointing him in order that full consideration of 
this petition and prayer for appeal may be considered 
and if deemed proper allowed. And your petitioner 
welll ever pray, etc. 

he OY RID alee 
Receimenron line Witte 
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Guarantee & Trust Company, 


Petitioner in said Intervention. 


nec, BRISTOR 
Solicitoruor ix pots On vanenmies 
Receiver of The Title Guaran- 
tee & Trust Company, Petition- 
er in said Intervention. 
{Endorsed|: Petition for Appeal. Filed July 1, 
1914. 
A. M. CANNON, 
Chek 
And afterwards, to wit, on the 1 day of July, 1914, 
there was duly filed in said Court, Order Allow- 
ing Appeal, in words and figures as follows, to 
wit: 
[Order Allowing Appeal. | 


In the District Court of the United States 
in and for the District of Oregon 
Ninth Judicial Circuit 
In Equity. 
NE COY, 


Complainant, 
VS. 


fiat LIVCE GUARANTEE & TRUST COM 
PANY, 2 conporation, |. | HOKE Une ==, 
GHORGE TH. HILL, 1, 1. BURR wey, 
JOEN EAT CHISON and Fo Nie ahah ee 


Defendants. 
MULTNOMAH COUNTY, 


Wine Venton 
VS) 
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R. S= HOWARD, J&., receiwer of The Vitle Ghar 
antee & Trust Company, 
Respondent. 
In the Matter of the Insolvency and Receivership 
of The Title Guarantee t& Trust (Company. 
No. 3209. 
In the Matter of the Inifeaveniion of eMimitwemialh 
County for Personal Property Taxes. 


Order Allowing Appeal to the United States Cir- 
cuit Court of Ajpieals for the Nintt Circuit. 


Thiseday came RS, Homendiy 1 recet ecco ene 
Title Guarantee & Trust Company, petitioning re- 
spondent, and presented his petition for an appeal, 
together with the assignment of errors accompanying 
the same, to the Winted starces © met (Cou wiee.mie 
peals for the Ninth Circuit in the above entitled mat- 


rer, and Upon Coleidchanion tcweotlh 1. 


ORDERED that thessaid prayer of appeal be re= 
ceived and allowed and that said appeal be and 1s 
hereby allowed {o the Wiamemi states Circuit Cemiiaen 
Appeals for the Ninth Circuit upon the filime@ of a 
bond in the sum of two hundred and fifty dollars 
($250.00) with American Surety Company of New 
York as surety, conditioned to make said appeal good 


Gwpay thecosts tmerca:. 


TOR DERER FUR Ei thie ins cio an irene 
vention it shall be sufficient to take up such part of 
the records only as apply directly to the petitioning 
intervenor, Multnomah County, and only such parts 


ot the maiecause as may be peRrimckt inereto: aid 
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necessary to an understanding of the issues. 
(sed) CHAS Ee GEN an TON, 
| Saige. 


| Endorsed]: Order Allowing Appeal. Filed July 
ee O14. 
A. M. CANNON, 
CGlene 
mad atterwards, to wit, on the | day onsimie 1914, 
there was. duly filed in said Court, a Notice of 
Appeal, in words and figures as follows, to wit: 


[Notice of Appeal. | 


In the District Court of the United States 
in and for the District of Oregon 
Ninth Judicial Circuit 
In Equity. 
Ne COY, 
Complainant, 
VS. 
ae TITLE GUARANTEE & TRUSd eerie 
PANY a corporation, |. /HORBWR Mose, 
GCEORGH To ELL, Pf. 1. Weegee. 
JOTIN TE] ATECEISON and Pai aia: 
Defendants. 
POPE NOMAH COUNTY, 
Intervenor. 
VS. 
fewer LOW AGRI. Iiks receiver of Die Wise Grar- 
antec nc: lige © onipanty, 
Respondent. 
In the Matter of the Insolvency and Receivership 
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of The Title Guarantee & Trust Company. 
No.23202: 

IN THE MATTER OF THE INTERVENTION 
OF MULTNOMAH COUMTYWSPOR PERS ely 
Imv@ PERT Y Theses: 

Notice of Appeal. 

To MULTNOMAH COUNTY, intervening peti- 
tioner, and to MESSRS. EMMONS & WEBSTER 
its attormeys ; andave 

Mr. WALTER H. EVANS, its attorney; and to 

WALTER H. EVANS, District Attorney tor tie 
Kourth Judicialidistriemormie sie or Opecorn 

YOU AND EACHIRIAMD ALL AND wiles 
ONE OF YOU ARE HEIR YN NG@T) ETE scien 
K. S. Howard, Jr, receiverser Vite Title Guarantecr. 
Trust Company, in the above entitled intervention, 
has filed his praver for am appeal, and this is yam 
notice thereof that his prayer has been allowed and 
that he has appealed and does hereby notify you of 
his appeat from that certaimomler and decree enterca 
li this procecdite im iter cmon om the 23rd danaon 
Mpril, 1914, as setmonth av latee im volume Zz atmare 
equity journals of said court at page 422 there- 
of and from the whole and every part of said decree 
and all of it and copies of his petition and prayer for 
said appeal, of his bond therefor, of the order allow- 
me the same amd of bis assionment of errorseipom 
which the same is based are herewith served upon 
you. 

ENG et SIO, 


Soliciion team k. 5. Howard, ti, 
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Receiver of The Title Guar- 
antee a Tintict 6 omipiciny, 
Petitioner in said Intervention. 
Me ciriet of Ovecon, 
County of Multnomah.—ss. 

Due service of the within Notice of Appeal is hereby 
accepted in Multnomah County, Oregon, this 30th 
day of June, 1914, by receiving a copy thereof, duly 
@eriiiied to as such by W. C. Bristol eiiromme, sion 
INececiver 

PIONS & WEBS Pie 
Attorneys for Multnomah County. 
Wed H. EV ANS. 

District Attorney of Multnomah Co., 


Oregon. 


fendorsed|: Noticeot Appeal. Filed ity aie Ol. 
A. M. CANINO XS 
Clerk. 


And atterwards, to wit, on the 1 dav of July, 1914, 
there was duly filed in said Court, Assignments 
of Error, in words and figures as follows, to wit: 

[Assignments of Error. | 
In the District Court of the United States 
in and for the District of Oregon 
Ninth Judicial Circuit 
in Equnty. 

ec OY, 

Complainant, 


VS. 


eae Ihe le GUARANTEE a TRUST CORE 
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PANY, a corporation, |, THORBURN OS 
GEORGE FEES 2 terrae 
JOHN E. AITCETSONeand fF) MWe Kaa 
Defendants. 
vil NOMAH COURS 
intervene 
Vs. 
R.S. HOWARD, | Rereceiveroi Dire Pitle'Guaramrec 
& Trust Company, 
Respondent. 

In the Matter of the Insolvency and Receivership 

of The Title Guarantee & Trust Company. 
IG ooo. 

In the Matter of the Intervention of Multnomah 
County for Personal Property Taxes. 

Assigninents of Errors by Respondents, R. S. How- 
ard, Jr., Receiver, pom tise ppeal in said) Intervene 
tion. 

To the Honorable |udeesror the District Countionmelne 
United States insand aor tie District cf @recuamn 
in Equity sitting :— 

These are the (assignment of) ctrars (preiemiag 
by R. S. Howard ait ereeeiver om Bive Aitle Gili anger 
& Trust Company, petitioning appellant and respond- 
ent in the’Alvove enlaviedtcamse: 

Now comes the petitioning respondent appellant, 
R. S. Howard, jr.jrecaummemet Vie Mitle Guaranteers 
Trust Company, and having prayed for an allowance 
of an appeal irom tie order and decree entered am tlic 
intervention of Multnomah County in this cause on 
the 23rd day of April, 1914, against him requiring the 
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pay ment Of certain taxes, penalties sama Mitercst tence 
imei Said decree réierred to, setssiontimrne orounds 
and reasons for said appeal and assigns for errors in 
said decree and proceedings of Court thereabout the 
following :— 

eS 

Ditatethe said District Court of thes miredm= waite. 
Hieaiideror tive District of Orecvon, itdseteinamleas 
Wolverton sitting, erred in determining and deciding 
i@etetiie laws of the State of Oregon provide fomine 
assessment of personal property taxes against a re- 
Gemversiip or property surrendered to the Courminmmne 
emmcts Of its receiver. 

SeCOND. 

That the said District Court crred in determining 
med decidine tat Phe Title Guarantee & ViatsreC@om- 
pany still retained a corporate entity for the purpose 
of winding up its business, and in that connection in 
determining and deciding that it was corporate busi- 
ness that the receiver was transacting herein at the 
time and during the periods the alleged personal prop- 
erty taxes were said to have been assessed. 

Pai RD. 

That the said District Court erred in determining 
and deciding that all property according to the rey- 
enule and taxation laws of the State of Oregon is by 
those laws assessable, in so far as the Court applied 
such a determination and decision to personal prop- 
erty in the hands of said receiver. 
mo UT LT. 

That the said District Court erred in determining 
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and deciding that The Title Guarantee & Trust Com- 
pany, for the purposes of applying the law in this case, 
was a going concern, submitting its property in pro- 
cess of dissolution to the action of 'the taxing author- 
ity, whereas in truth and in faet all of the propent# of 
The Title Guarantee & Trust Company was surren- 
dered and the officers thereof had released their con- 
trol thereto and said matters were of record in said 
Court in the mai catise at the tine of tlre time sen 
the petitions in intervention and before the assess- 
ment of the taxes the basis of the petitions in mter- 
vention. 
oe vias 

That the said District Gourt erred in devemmminime 
and deciding that The Title Guarantee & Trust Com- 
pany, through itself and receiver, was in possession of 
property subject to taxation as a going concern, for 
that the bill of commplaint Upon witch said Canta 
quired original jurisdiction in said main cause sub- 
mitted said corporation to the jurisdiction for the pur- 
poses and upon the facts as in said bill set forth, for 
more particular identification of which it 1s i con- 
nection with this assignment of errors set forth fully 
and at large that the point of law based on this as- 
signment of errors may appear clearly, to-wit :— 
SOG ge 

That the said Distmet Court erredtin deter niin 
and deciding that The Title Guarantee & Trust Com- 
pany, through itself and reciver, was in possession of 
property subject to taxation as a going concern, for 
that the appearance and consent filed by the defend- 
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ants in said main cause submitted said corporation 
to the jurisdiction of the court for the purposes and 
upon the facts as in said appearance and consent set 
forth, for more particular identification of which it is 
in connection with this assignment of errors set forth 
fully and at large that the point of law based on this 
assignment of errors may appear clearly, to-wit :— 
Sev ENT. 

That said District Court erred in determining and 
deciding that the personal property taxes claimed for 
in the petition in intervention were assessed against 
property of a going concern in the hands of a receiver- 
ship and as if previous to the time when the receiver- 
eiip had occurred, whereas in truth and i@taemimes 
was a proceeding winding up and liquidating all of 
the property of the corporation, all of the officers of 
whom had surrendered its corporate entity to the 
Court, together with all of its property, including all 
of its personal property then being distributed to 
claimants and distributees whose claims had been duly 
proved and allowed. 

EyGail 7. 

That the said District Court erred in determining 
and deciding that the personal property assessed was 
the personal property of the corporation or the re- 
ceiver because the same was a trust fund for the cred- 
itors and claimants of the corporation who as claim- 
ants and distributees thereof with proved and allowed 
claims were entitled to the same. 

PaN TE, 
inciemie sara Wistimct Court erred in determining 
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and deciding said alleged personal property tax was 
recoverable for the reason that no business was ever 
done by the corporation, The Vitle Guarantees. Pict 
Company, of any kind or nature whatsoever from and 
after the 2nd day of November, 1907, long after the al- 
leged assessment of taxes on personalty described in 
the petitions, so that there was no personal property 
of the corporation to be assessed in the same manner 
as that of a natural person, nor was there any per- 
sonal property in the hands of the receiver assessed 
during said period, there being no such class of prop- 
erty defined in the laws of Oregon for assessment and 
Male te el Wire SALE, 
Je OBE 

That the said DisticmConrmenred tm determina 
and deciding “but where property remains within the 
jurisdiction and within the hands of the person taxed 
ilkere 1s nO Mmpediniemt to iMerentorcement Of tite pan 
ment of the personalty tax assessed against him,’ and 
in applying it to this case because there was no prop- 
erty in the hands or tive person taxed spcloneime ai 
such person as his or its personal property at the time 
of the alleged tax and an assessment claimed to have 
hecn made either tothe receiver or to ie corporaimenm 
under the facts of sis case did ner support ine Conn 
opinion in that regard. 
[BIL JEN a Dick 

That the said District Court erred in determining 
and deciding,—especially when it found that the tax- 
in@ oificers of the petioner were ently advised iar 
the receiver would resist the payment of taxes as- 
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sessed against personal property within his hands be- 
fore any of the taxes in question were levied and 
also found that the taxes which are sought to have 
paid were assessed a part of the time in the name 
of the defunct company alone and a part of the time in 
the name of the receiver, that the same could be 
claimed by Multnomah County out of personalty dis- 
tributed to the various creditors and claimants during 
the process of administration occurring while said 
property was said so to have been assessed. 
MIVELFTA., 

M@inat the said District Court erred in tail e@ and 
refusing to decide and in disregarding the point sub- 
mitted to it below, viz:— 

“FOURTH. That all of the so-called personal 
property mentioned in the intervening petitions, 
if assessed to The Title Guarantee & Trust Com- 
pany, has been and was doubly assessed, for that 
all of such property was the property of the cred- 
itors and claimants who presented their claims 
to the receiver and had said claims approved and 
allowed during the times and for amounts which 
represented the actual conversion of the personal 
property of The Ditle Guarantcem@ Uauemee on 
pany into liquidated assets which were in turn 
distributed to said creditors and claimants who in 
fiir paid personal property taxes assessed to 
each of them individually, and henee it is not 
competent for Multnomah County to claim that 
during the same time and in respect to the same 
property other personal property taxes could be 


180 Coy vs. 


assessed against and collected from The Title 
Guarantee & Trust Company or its estate.” 
Perel ie EN i. 

That the said District Court erred in failing and 
refusing to decide and in disregarding the point sub- 
mitted to it below, viz:— 

“PIPT HH. The attains of Whe MitleGianeminee 
& Trust Company areynot in)the nature one 
operated concern kept alive by a receiversitipand 
administered by the court, but upon the 2nd day 
of November, 1907, it became insolvent, admitted 
its insolvency, 1ts Officers came imto court and 
Suirrendered the company to the court, the comm 
took possession of it, appointed its receiver and 
there has been no corporate management subse- 
quent to such control, except only for the purpose 
of a more full and better administration of this 
court.” 

POUR] ing iie 

That the said Misthicm@emrt erred in tailiine ander 
fusing to decide and in disregarding the point sub- 
mitted to it below, viz:— 

“But in this case we are not presented with a 
situation upon either petition of a tax actually 
attaching to property previous to any possession 
by the court. The tax for 1907 could not be levi- 
able as a matter of law until after the Ist of Jam- 
uary, 1908, and the Board of Equalization did not 
sit and determine the tax roll assessment until 
October, 1907, and before the amount of the tax 
could be computed for the year 1908 all of the 
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property of The Title Guarantee & Trust Com- 
pany had passed into possession of the court, 
hence we have not a case presented here which is lik- 
ened to the cases that ordinarily arise in the mat- 
ter of imposition of taxes upon going receiver- 
ships.” 

fee LENT. 

That the said District Court erred in disregarding 
and in overlooking and refusing to decide, in conform- 
ity with the law of the State of Oregon, that a court 
of equity is without power to render a money judg- 
ment for the amount of personal property taxes claimed 
in the intervening petitions. 

Sul BENTH. 

That the said District Court erred in disregarding 
the point submitted to it below, viz:— 

“The receiver has all along contended that the 

petitions in this case were not sufficient to justify 

a recovery. It nowhere appears that the County 

of Multnomah exhausted its remedies as against the 

real estate in the name of or claimed to be held by 

The Title Guarantee & Trust Company and it 1s 

only against real estate or against the personal 

‘ property itself im situ that the delinquency can be en- 
forced by a warrant.” 

Reel NE ENT Ae 

That the opinion and decision of the District Court 
is directly against and not in conformity with the de- 
cisions of the Supreme Court of the United States in 
the case of United States v. Whitridge, recetver, and 
United States v. A. H. Jolin, et al., receivers, wherein, 
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On writ of certioram eranted MarchmO, 191 3e227 3 
680, said Supreme Court of the United States affirmed 
the decision of the Pennsylvania Steel Co. v. New 
York City in 190" Fed? 777 onvomanouk tune ition 
Noveinber, 1913, prior to the trial of this intervention, 
although said opinion was then submitted to said 
court on the trial below. 
PG il reiiele 

That the said District Court erred in disregarding 
the point submitted to it below, viz:— 

“Fifth. Even bankruptcy courts and the statutes 
relative to administration of estates provide only 
for taxes im esse at the time of the commission of 
the act of bankruptcy or the death of ene cestaren 
and taxes aiterwards upon personalty are para 
not by the bankruptcy estate orthe estate or tlie 
decedent, but by those into whose hands the 
property is distributed.” 

Nie Tee Nae 

That the said District Courterred in disreeardime 
the testimony and evidence presented upon the hear- 
ing as given by the witness Chief ef Field Work am thie 
Assessor's office as follows, to-wit :— 

“Q. Did you find out, andereitresh our anenonm, 
about R. S. Howard, Jr., receiver, business? 

A. No, | diduflcek any fimther im reeard. tome 
Mir Bristol. 

©. I will call your atrention’ to iitervencr sex- 
hibit 2 and ask you if I understand you correctly that 
this red shows that the same sort of an arbitrary as- 
sessment would be made to The Title Company for 
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MOO 

x. 6 awe ly. 

> Exactlyes So thatud s-oushadmiliaiectateiment 
here it would be just the same as that one? 

A. It would be absolutely the same. The red 1s 
put on there for the benefit of the Assessor in mak- 
ing comparisons each year. 

©. Iam particularly anxious to know whether the 
name of the receiver would be upon that assessment 
or that statement at all? 

pee Vell thaw! could not tell you 

Oy Viaeli it is mot on that ome, is it? 

Ee Neo, Thatel could not tell vote iis tiie 
amounts here are taken, these amounts here are taken 
trom the previous. 

Or Yes, I understand that; the previous roll? 

Eee Nes. Bit imreeard to the namenwdinglecomad 
not tell you. 

QO. Well now, this roll says, ‘Title Guarantee & 
Must Co., don t it? 

ae” “ese 

Oy Chatacter of business, bankines: 

me Thatis the item, the statementimeremal tienen 
ame roll mieht inclide even more than that. 

QO. All right; let’s look at it. 6782, line 45, would 
mepiresent thesroll for MOVOpwouldnset 12 

ee Weosin 

© What is on intervenor s’ ExthibityZeemaeis tlic 
entry that shows that this statement was entered ? 

Peeves sii tlat 1S it exactly, 


O. IT notice on here in blue pencil, ‘See Maxwell 
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hefore entering. What does that mean? 

A. Well, evidently Mr. Maxwell asked something 
in regard to it. Maybe he wrote it himself. I don't 
know whether he did or not. 

©. Why was it that Maxwell was always the fel- 
low that was particularly concerned here about this 
Title Guarantee & Trust Company tax apparently? 

A. Well, that I don’t know, otherwise than that he 
was chief deputy in the office. Otherwise I could not 
tell you. 

©. Now, I show you the 1909 roll at the point and 
place where line 46 appears, and ask you by what au- 
thority anybody would have to enter the name of the 
Receiver, in view of the fact that you told us this 
morning on your direct testimony that these entries 
here were made up from statements previously pre- 
pared and that this statement, Intervenor's Exhthbit 
2, which vou sav is a proper one, does not show the 
name R. 5S. Howard, |i Wei ex? 

A. Well, that would mot be any reason why ine 
they could not be added to tt, because it is not a ae 
roll, Mr. Bristol. 

©. Well, but aim cette at the tact tata 
stated— 

A. (Interrupting) It could not be— 

©. (Interripting) Now, wait a minute, “Didi 
understand you correcth that tine foum@dation 101 tile 
roll itself is either a previous blank or a previous state- 
ment either actually made by the owner or arbitrar- 
ily made by the Assessor? 

A. Yes, sir. 
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Oe ls thai 

ee Ulnat 1sstiie: 

©. Now then, it is alsevertc, icimmmiteaiat lnter 
venor's Exhibit 2, you told ts was the same by reason 
of these red letters that you identify it by, was the 
same for 1909 as it was for 19107 

A. Yes, sir. These items— 

©. (Interrupting) Now then, these— 

Mr. EVANS: (Interrupting) Want until he gets 
his answer finished. 

MimoreSi@lws Allrieht. Gorherd 

WITNESS: These items are absolutely the same. 
(Indicating). These may not be the same, because if 
this had changed hands and was under a different 
name, why, these items would appear, as this was as- 
sessment on the particular property. 

ir EVANS: This: and ‘these dons igecm ineerlic 
record. 

O. (Mr. Bristol) So you did have some informa- 
tion then with regard to the future whether the insti- 
tution changed hands, did you? 

eee oa, SuTe. 

©. Now, asa matter of fact, it had changed hands 
prior toni909 hadnt it? 

A. Yes; part of it was changed hands anyway, be- 
fore that. 

OO Ne, but I am getting at the actnalhycical 
situation as to the Title Guarantee & Trust Company. 
Did not vou as one of the Assessor's deputies, know 
that the Title Guarantee & Trust Company went into 
the hands of this court on November 2nd, 1907? 
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A. There is no doubt but what the Assessor knew 


Oreeecs al liineniiancy 

A. There is not any argument about that. 

QO. Well, I don’t know whether there is or not. 
What is the fact? You people representing Multno- 
mah County knew that, didn’t you? It was published 
in the papers and everywhere else? 

A. There is no doubt about it. 

O, No. Now, what I think istpagticnlar iiamenia! 
to us is that if the Receiver on the one hand was con- 
stantly contending, or making it appear, that there 
was no lability, and the Assessor was making it ap- 
pear that there was a liability, and that arbitrary as- 
sessments were made in this way all the time to geta 
foundation for the rolls, how it came about that when 
we got the arbitrary assessment statement produced, 
the Receiver’s name is not on it, if there was an in- 
tention to assess the Receiver. 

A. That does Worm iiake any diftercice. becam ac 
this is not a roll. 

©.” Which is notagrolk 

A. This not the rollametil atter it is accepted aaa 
roll. You see, this is simply the teundatton onthe 
‘ax roll. At the time that the Aesessor makes sum. 
up, now— 

©. (intermiptine) What youre retermic tome 
‘this,’ is book 6708 of 1909 tax? | 

A. Yes; any book, as far as that is concerned, that 
is included in the roll. I am making a general state- 
ment that so far as the Assessor was concerned, tf the 
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day before he turned this over to the Board of Equal- 
ization he had got information that these safety de- 
posit vaults were only worth five hundred dollars he 
Itt a periect@right towehange this  tomiime uiimdred 
dollars. That is not violating any part of the law. 
Mead if he found R.S. Howard, |r, 3yaeean owner ot 
a part of it the day before he turned itvover, he Wad a 
right to add R. S. Howard, Jr's. name so long as he 
notifies him. 
ee Y eS, 


MQ. Have you got any proof that he ever notified 


ow 


him? 
Ee Yes. 
Oa What: 


A. The record shows, you know, the date of the 
notification, and that is the only person that he could 
notify. 

©” Whiere is the record of notifications ge? 
that you notified the Receiver? 

wee Vy cohavemt vot it here. 

o> You havent got it here. Did yousiotiinentine 
Feeceiver ? 

wel always do, 

©. Not the Title Guarantee & Trust Company, but 
mie Receiver. 

A. Always do, because the Assessor knew—there 
is no doubt but what he knew The Title Guarantee 
& Trust Company was in the hands of a Receiver and 
that R. S. Howard, Jr., was the Receiver. 

O: Now, Mr. Funk, just a minute. Pdon tb want 
you to make a statement that might be incorrect. 


188 Coy vs. 


Pe (eden tavant tometer, 

©. I know, but listen. Now let me remind you: 
You remember that George H. Hill was the first Re- 
ceiver in this court, don’t you, and that he was re- 
moved? 

A. Yes, | rementher emwas, yes: 

©. And you remember that next to George H. Hill 
came Edward C. Mears, who would be the receiver in 
the year that this assessment was made, 1909, 

A. Well then, probably Mr. Mears ts the tian 
that — 

©. (Interrupting) Well then, how does it cemie 
that R. S. Howard’s name is put there? That is just 
what I want to know. 

A. Well, if Mr. Mears was the receiver at the time 
that this roll was turned over to the Board of Equal- 
ization, | haven't any explanation. 

©. Yes. Well now, the roll for 1909 taxes—let’s 
get it right now—the roll for 1909 taxes would be 
in the Board of Equalization™ im Octeber on 9130 
wouldn't it? 

Yes, October of 1908. 

Wouldn't it? 

No; October of 1909. 

Not the 1909 roll; that would he the ten roll) 
The 1909 roll is 1909. 

The 1909 roll is 1909? 

Yes: 


©. In other words) then, if that be the ease, tirere 


PIS POPS > 


is twelve months yet in our favor that I didn’t know 
about. The roll fortis yearorigis, for instanesmwe 
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ment before the Board as taxpayers m October, 1913° 
eee Uhat is *eoricct. 
©. Now, that roll you don't collect on untrl after 
the Ist of March, 1914? 


mA.  Y @6, 

©. isttdat iishit? 

me. ile lst ot Pebruaty. 

©. The Ist of February, yes. Now then, this 1909 
roll then would not be subject to collection upon 1: 


until the following Ist of February, 1910? 

Pee litaisisecorrect.” 

mv ENTIEATH. 

WWat the said District Court erred in disreaaehime 
the evidence and in failing and refusing to find upoii 
the evidence and the concession made by the inter- 
vening petitioner, Multnomah County, upon the trial, 
omerevidence and the comcession that tie @mly tine 
ama the first time that R. S. Howard, reécemen. was 
ever assessed was upon roll page 6119, line 12 for 1913, 
ime present roll, pages of the record 79,80 amd el and 
te evidence does not disclose and there was not any 
evidence tending to show or prove that any assess- 
ment was made against property of Die Wile Guar 
antee & Trust Company or its receiver as a going con- 
cern or otherwise than as shown on said rolls in the 
iemiieset ihe Title Guarantee & Trust Company as it 
ieerere a Some concern. 

PWPENTY-FIRST. 

Whyat tee said District Cotrtverred immdetemnmnine 

and deciding that Multnomah County, intervening pe- 


titioner, could recover penalties and in adjudging and 
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ordering any penalties to be paid upon any of the al- 
leged pesronal property taxes. 
COVENT Y-SECOND: 

That the said District Court erred im detrerimnine 
and deciding in favor of the intervening petitioner, 
Multnomah County, and against R. S. Howard, Ir., 
receiver, as follows, to-wit :— 

“IT 18 HEREE SOR DEKE DS ath wee 
RECTED, thawRes. dWoward, |r) Receivemien.. 
in, pay tothe TAX COLLECTOR of Mialinemian 
County, oh account of the Stake, Couniaescugor 
and Municipal taxes assessed against the per- 
sonal property of The Title Guarantee & Trust 
Company for the year 1908, the sum of $1,304.00 
in taxes, and the ftther sun? of $13040> beine 
lO per cent penaliy om tice amount o7 (heen. 
taxes, and $13.04 being interest on the above 
taxes at 12% from Aprils, 1909 to May 7a, ee 
and iurtiter that Mempay tonthwith to the Vaea@ale 
lector of Maltnomahy Comniy, on account ‘of tie 
State, County, School, and Municipal taxes assessed 
against the personal property of The Title Guar- 
amneewc: list Gompany ior the year [S02 eine 
sum of $747.00 in taxes, and the further sum of 

$74.70, being 10% penalty on the amount of 
the above taxes, and $7.47, heine interest on tlic 
above taxes at 12% trom April 4 Olson 
4 1910, and further, that he pay forthwith to the 
Tax Collector of \itivema ln Conme.on accor 
of the State, County, School and Municipal taxes 
assessed against the personal property of The 
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Title Guarantee and Pruse Company, for tie 
year 1910, the sum of $913.00 in taxes, and the 
further sum of $91.30, being 10 per cent penalty 
on the amount of the above taxes, and $9.13, be- 
ing interest on the above taxes at 12% from April 
3, WOlidete Mae 3, 1911." 
DatedMat Portland, Oreeonumn tise seleaneeror 
Ayala, 10 Maa 
mye NIT we HIRD. 
That the findings and decree of said District Court 
are against the law and the equity of the case as pre- 


sented by the intervening petitions and the answers 
niereto. 


PVE REPORE, the said petitioning Tespomdem, 
Beceiver, prays that the said order and decree of 4upii! 
23, 1914, be reversed and that said District Court of 
the United States for the District of Oregon may be 
@mccted to enter an order and decree im comseomance 
with law and equity herein giving and decreeing to 
this petitioner the rights he should have, and your 
petitioner will ever pray, etc. 

R. S. HOW eine 
Receiver of Vie eae aire 
antee & Trust Company, 
Respondent Appellant. 
Pe CABRISTOL, 
SOlicitom torino, lowance 
ivelvcectwcr Ol liine Nite 
Guarantee & Trust Company, 
Respondent Appellant. 
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[Endorsed]: Assignment of Errors. Filed Jul. 1, 
1914, 
A, M. CANNG@i: 
Clem: 


And aiterwards, to wit, on the 1 day of July, 1914, 
there was duly filed in said Court, a Bond on Ap- 
peal, in words and figures as follows, to wit: 


[Bond on Appeal. | 


In the District Court of the United States 
m and for the District of Oregon 
Ninth Judicial Circuit 
In Equity. 

Nee ONG. 

Complainant, 
vs. 

THE TITLE GUARANTEE & TRUST Veer 
PANY, a corporation, | THORBURN h@a 
GEORGE HUE tt I. BURN 
JOHN E. AITCHISON and F. M. WARES 

Defendants. 

MULTNOMATHGOU is 

Intemmenon 
VS. 
R. S. HOWARD, [Ro recemeror Bie Mitte Gitaramies 
& Trust Company, 
Respondent. 
in the Matter ot the Insolvency and Receivers 
of Whe Title Guarantee & Vitist Company. 
ING e202. 
IN THE MATTER OF THE AN TER Veh tio 
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Ce MULENOMAH COUNDY 2ORSEERSONAL 
Er OPERPY TAXES. 

KNOW WEL MEN BY Tpies ive hao WS, 
iiatwe, RK. Siiloward, |r., receiver cima, VitlerGuar- 
antee & Trust Company, petitioning respondent ap- 
mellant, as principal, and AmericanpStremm@ompany 
of New York, as surety, are held and firmly bound 
unto Multnomah County, its successors and assigns, 
imtervenor appellee, in the full and just sum of two 
hundred and fifty dollars ($250.00), to be paid there- 
unto to its certain attorneys, successors or assigns, to 
which payment well and truly to be made we bind our- 
selves as well as our heirs, successors, executors, per- 
sonal representatives and assigns, jointly and sev- 
erally, by these presents. 

Sealed with our hands and dated this __..... day of 
Ee cn 5e-cs , in the year of our Lord one thousand 
nine hundred and fourteen. 

Witt REAS, lately, about the 23rd \dayaone orl, 
1914, in the District Court of the United States in and 
for the District of Oregon in the main suit depend- 
ing wherein N. Coy is complainant and The Title 
Guarantee & Trust Company and others respondents, 
by an intervention therein had whereby Multnomah 
County was petitioner and R. S. Howard, Jr., receiver 
ithe Ditle Guarantee & Trust Conipanyenespond- 
ent, an order and decree was rendered and entered 
eoainet kK. S. Floward, |r, receiver ot Phe litle Guar 
antee & Trust Company, directing certain things to 
be done for and on behalf of Multnomah County, pe- 
PiMtoler. ald, 
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WHEREAS, the said R. S. Howard) |r. inas oh 
fained an appeal thereirom to tne kiiveds seaeceme me. 
cuit Court of Appeals for the Ninth Circuit and filed 
a copy of the same in the clerk’s office to reverse the 


aforesaid proceedings; and, 


WHEREAS, a citation has isshed™othe appelice 
to be and appear at the next session of the United 
States Circuit Court of Appeals for the Ninth Cir- 
Cuit, to be holden in San Francisco; 


NOW, THEREFOREV THE CONDITION SOE 
THE ABOVE OBLIGATION IS SUCH that if the 
said R. S. Howard, {rf receiver of The Witle Gene 
antee & Trust Company, petitioning respondent, shall 
prosecute his appeal to effect and answer all damages 
and costs 1f he fails to make his appeal good, then the 
above obligation is void, else to remain in full force 
Lal etiec et. | 

Re, LOW AD aie 

Receiver for The Title Guar. 

antee & Trust Company. 
AMERI@C™RoURETY CODIPAi as 
OF NEW YORK. 

Bye Wa iL IL OP Nese 
Resident Vice residemme 

Pautest 

[Seal] We eiNG: 

Resident Assistant Secretary. 
AE RUNG. 
Aen, 


Pursuant to order wWeretororerenter ed tonemuasia 
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appeal, this bond now presented to me is hereby ap- 
proved. 
CHAS. ERAM@LY ER PON, 
Judge. 
[Endorsed]: Bond on Appeal. Filed Jul. 1, 1914. 
A. MUCANNON, 
CHerk: 


And afterwards, to wit, on the 14 day of July, 1914, 
there was duly filed in said Court, an Order, in 
words and figures as follows, to wit: 


[Order to Reproduce Testimony. | 


In the District Court of the United States 
im and for the District of Oregon 
Ninth Judicial Circuit 
In Equity. 
IN, (COR e 
Complainant, 
WS. 
cee Tithe GUARANTEE & TPEwieiee Onl 
PAIN, a corporation, J. [HORBIUGR ER OSss, 
GEORGE Ho HILL, T. Tiere ART. 
JOHN E. AITCHISON and F. M. WARREN, 
Defendants. 
POLI NCMAHCOUNTY, 
Intervenor, 
ee 
ie >, HOWAKD, IR., receiver ot Whe Title Guar 
antee & Trust Company, 
Respondent. 
In the Matter of the Insolvency and Receivership 


196 Coy vs. 


of The Tithe Guarantee me Dine: Conipean 
Nor 3209 

IN THE MATTER OF THEMINIERVEN Ries 
OF MULTNOMAH COUNT YOR PERSO re 
PROPERTY T2eane. 

Touching the evidence to be included im the feeaid 
upon the appeal herein it is by the court on considera- 
tion of the whole case and for causes and reasons suf- 
iclent tiletetiminas 

ORDERED AND DiRi CTE D that alien titemies 
timony taken by Mr. Alva W. Person on the trial of 
said cause shall bemeprediuced in the exact wonrdcron 
the witness and that the said record of testimony so 
taken and adduced shall be incorporated at large in- 
to the transcripion appeal 

Cre see WOLVERTON: 
Judge. 
| indorsed Ordicieemeilod: | ml r+ slOier 


A. M. CANNON, 
Clerk. 


And afterwards, to wit, on the 16 day of July, 19143 
there was duly filed in said Court, a Citationien 


Appeal, in words and figures as follows, to wit: 


[Citation on Appeal. | 
Oo MODES IONS Ole AUBIN IC es. 
District of Oregon.—ss. 


To Multnomah County, Oregon, and Emmons & 
Webster, its attorneys, the State of Oregon, the 
City of Portland and Walter H. Evans, District 
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Attorney for Multnomah County, Oregon, Greet- 
ing: 
hWHEREAS, Ro S: Howard) )\tyeee ec cmon lite 
(uarantee & Trust Co., lias lately appealed to: elie 
United States Circuit Court of Appeals for the Ninth 
Circuit from a decree rendered in the District Court 
of the United States for the District of Oregon, in 
your favor, and has given the security required by 


Law : 


YOU ARE, therefore, hereby, cited and admon- 
ished to be and appear before said United States Cir- 
euit Court of Appeals for the Ninth Circuit, at San 
iMraneisco, California, within thirty days tromerie 
date hereof, to show cause, if any there be, why the 
said decree should not be corrected, and speedy jus- 
tice should not be done to the parties in that behalf. 


GIVEN under my hand, at Portland, in said Dis- 
trict, this 15th day of July in the year of our Lord, 
one thousand, nine hundred and fourteen. 

CHAS. Ek. WOR ti ate 
Judge. 


Bexdorsed|: Citation on Appeal er dedi ste 
1914. 
Add CAIN NGI 
Clete. 


And afterwards, to wit, on the 14 day of July, 1914, 
there was duly filed in said Court, an Order Cer- 
tifying Up Exhibits, in words and figures as fol- 
lows, to wit: 
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{Order Certifying Up Original Exhibits. | 
In the District Court of the United States 
for the District of Oregon 
ING. 5202 
July 14, 1914. 


ie COL, 
Complainant, 
V. 
TITLE GUARANTEE G@ TRUST COMPAN A 
als 
Defendants. 


In the Matter of the Intervention of Multnomah 
County, et al., for™jaymmlent of taxes. 

It appearing to the Court that certain exhibits in- 
troduced in evidence at the trial of this cause are of 
such character as to require inspection by the appel- 
late court upon the appeal Ierein; it is Orderediaran 
Petitioner’s original exhibits one and two and re- 
ceiver’s original exhibit seven be certified up with the 
transcript to the United States Circuit Court of Ap- 
peals, for the Ninth Circuit. 

CHAS 2 WOOL Wiis 
Judge. 


